
  
From: Angie Zelter, on behalf of the Knighton/Mid Wales, Sevenoaks and Norfolk PICAT Groups.

6 Church St, Knighton, LD7 1AG. Email: reforest@gn.apc.org
          

To: The Attorney-General
Office of H.M. Attorney-General   Email: correspondence@attorneygeneral.gsi.gov.uk 
5-8 The Sanctuary
London, SW1P 3JS   Telephone : 020 7271 2492 

Tuesday, 5th December 2017
 Without prejudice

Dear Attorney-General,

Re: Letter before action in respect of decision to refuse consent to prosecute as sought by PICAT

We refer to your letter of last month, dated 10 November 2017 (signed by Ms Crouch, Deputy Director of 
the Public Law & Litigation Team), setting out your decision to refuse consent for prosecution as sought 
by PICAT. We now have had a chance to examine your letter, which has taken an extraordinary amount 
of time for you to send. A PICAT group first requested the Attorney-General's consent more than 90 
weeks ago. Whilst we are thankful that at last you have replied to our requests, we are completely 
dissatisfied with the explanation offered.

We are concerned with several inaccuracies in your reply that suggest that you have not actually 
addressed the detail and substance of our requests. We pick out below just three such matters of 
substance that we would like you to address. 

1. Two of the ‘Accused Persons’ are corporate entities.

We refer to the Criminal Informations that all five PICAT groups placed before their local magistrates' 
courts. All the documents were in identical terms and set out quite clearly that the accused party was that
of the ‘Secretary of State for Defence’ as a corporate entity, and indeed in the accompanying Statement 
of Particulars, it specifically averred at the outset as follows:

“That the accused person, being a Corporation Sole by Statute1, in consequence and by virtue of 
the official acts and deeds of the natural person being the incumbent holder in title of that said 
corporate office, and who is clearly identifiable as the directing mind of the said Corporation, has 
sought;”

Now it is true to note that further to an insistence by your office that it be supplied with a copy of a draft 
proposed indictment in relation to the charges which we are proposing to bring, and following on the 
advice of Counsel that we appointed, a draft indictment was later prepared and served on your office by 
email dated 4th February 2017. Again on the advice of our Counsel, this indictment enlarged the proposed
cause of action by including a first count setting out the charge in respect of the natural persons of both 
Mrs. May and Sir Michael Fallon. 

1  As to which see The Defence (Transfer of Functions) Act 1964
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In addition it set out a further and second count, in which both the corporate offices of the Secretary of 
State for Defence and that of the Prime Minister were additionally and separately charged. The reason 
given for setting out two counts being by way of reference to the provisions of the Magistrates’ Courts Act
1980 s.46, & Schd 3, para.1 and thus increasing the number of accused persons from one to four. 
However, the single offence charged in respect of each of these accused remained precisely the same, 
namely that of a conspiracy to commit a war crime (per a plan to launch a disproportionate nuclear 
attack) under s.51 of the International Criminal Court Act, 2001 and s.1 of the Criminal Law Act, 1977.

Yet, despite this quite clear and unequivocal position, we note that in your letter of 10 th November you 
state as follows:

“The October letter confirmed as preliminary issues: (1) the proposed offence is conspiring to 
commit a war crime contrary to section51(1) of the International Criminal Court Act 2001 and 
section 1(1) of the Criminal Law Act 1977 ; (2) the proposed defendants are Theresa May and Sir 
Michael Fallon ; and (3) it  is not proposed to rely on corporate liability”

(emphasis added)

This statement has naturally caused us to re-examine the letter from our Counsel dated 1st October 2016
and in relation to try to understand where your misapprehension has come from. In full fairness to you we
note that the letter does indeed state in relation to the position as follows :

“ 12. There is no requirement to rely upon corporate liability when bringing a case against a 
Minister. In addition, the Rome Statute only grants jurisdiction to the International Criminal Court 
over natural persons (article 25 (1)); although part 5 of the ICC Act creates different and sometimes
broader bases of criminal liability under domestic law than is the case under international law by the
Rome Statute.

13. In these circumstances the proposed defendants are (i) the Prime Minister, The Rt Hon Theresa
May MP, (ii) the Secretary of State for Defence, The Rt Hon Sir Michael Fallon MP. In addition, as is
common in a conspiracy charge, there may be defendants unknown.  “

We can see how it is possible that you have misconstrued our actual intent from perhaps the less than 
ideal language adopted. So we now take this opportunity to make things clear beyond any further 
misunderstanding. 

Our Counsel is correct in stating that the jurisdiction of the ICC in The Hague under the Rome Statute 
does not extend to proceedings against corporate persons (per 25.1 thereof). However, that is not a part 
of the international legal regime established by that treaty which has been incorporated into our domestic 
law by means of the 2001 Act. Equally, there is nothing whatever in that Act to suggest that the use of the
term ‘person’, as for instance used in the description of the offence here in issue (under section 51(1) 
thereof), should be construed in any way differently to the general law on its use in an English Statute. 
That position is naturally governed instead by the provisions of s.5 to and Schd 1 of the Interpretation Act 
1889, per: “Person” includes a body of persons corporate or unincorporate.“ Accordingly, it is our clear 
position that whilst it is both consistent and available to us to have so enlarged the scope of our proposed
proceedings so as to now include charges against also the natural persons of Mrs. May and Sir Michael 
Fallon, and in respect of whom alone it is not proposed that we need to, or will be, reliant upon any 
assertion of ‘corporate criminal liability’, nevertheless that is in addition to, and not in substitution for, our 
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cause of action against their two corporate offices as well, namely that of the Prime Minister and the 
Secretary of State for Defence. In relation to which accused persons, we naturally will be fully reliant 
upon their liability under the said English law doctrine of corporate criminal responsibility.

As we have said in previous correspondence, we do not propose to engage in any debate or exposition 
with you concerning the application and jurisdiction of English criminal law, as we see that as neither your
function, in relation to the exercise of your statutory duties in this respect, nor ours. 

We therefore ask if it is indeed the case that you feel there is any valid reason why the two corporate 
offices mentioned, benefit from some ‘legal reason’ as to why they should not be regarded as capable of 
being considered liable as corporate bodies in the usual way? If so we ask that you simply say so plainly, 
so that we may put in place arrangements to put that matter before someone who is entitled to make 
decisions about such matters of law - namely a High Court judge.

2. There is only the one offence charged not two

On a perhaps somewhat smaller, though equally vital point, we also comment on your statement at one 
point in your letter, as follows:

“On 4 February 2017, at the request of the Attorney General’s Office, the PICAT Project provided the 
indictment upon which it proposed to prosecute the proposed defendants. It proposed the following two
offences contrary to section 5(1) of the International Criminal Court Act 2001, and section 511(1) of the
Criminal Law Act, 1977 :”

(emphasis added)

We feel sure that you cannot have genuinely intended to mean that you understood we are proposing 
one offence under the 2001 Act and another second and separate offence under the 1977 Act? However,
on its natural and plain reading, that is how it reads to us. Of course, in truth there is only the one offence
charged, that of conspiracy to commit a war crime, which is made out under both statutory provisions 
considered when taken and read together. It is true that, as previously outlined above, our draft 
indictment sets out that charge in relation to two separate counts, as respects two different sets of 
accused persons. However, in both instances accusing precisely the same crime, as per conspiracy to 
commit a war crime under both the 2001 Act and the 1977 Act considered together.

3. The evidence submitted in request for further particulars was far greater than referred to in 
your letter

With reference to the evidentiary materials we had previously submitted in response to a request for the 
same from Mr Hollands, your letter states as follows:

“The October letter narrowed the evidence on which the PICAT Project proposes to rely to the 
expert evidence reports of: (1) Dr John Ainslie dated 14 September 2015; (2) Dr Phil Webber dated 
21st of September 2015; and (3) Dr Frank Boulton also dated 21 September 2015. It did not, 
however, provide any meaningful legal analysis of how this evidence is said to prove each of the 
elements of the offence alleged by the PICAT Project.” 
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We are not entirely sure how our Counsel's letter can be read as setting out any specific proposals 
regarding the extent of evidence to be relied upon, its purpose being solely to answer the specific 
questions which Mr Hollands had previously indicated he was most concerned with at the time. 

However, let us now make it abundantly clear that the expert evidence reports upon which we propose to 
rely are as set out in the document titled ‘Summary of Evidence’ and which was appended to Ms. Zelter’s
originating communication of 21st February 2016. Further as also provided in full in the attachments 
supplied by Robbie Manson to your office in his email dated 26 th July 2016. The reports are as follows:

(1)   Expert Evidence Report of Mr John Ainslie2 Scottish CND  Convenor

Exhibits :
(1.1)   “If Britain fired Trident”   (Feb 2013) : (J.A.01)
(1.2)   “Unacceptable Damage” (Feb 2013) : (J.A.02)

(2)   Expert Evidence Report of Dr. Frank Boulton  of MedAct  & ICAN

Exhibits :
(2.1) “Unspeakable Suffering : the humanitarian impact of nuclear weapons” edited by Beatrice 
Fihn (Reaching Critical Will), 
“F.B.01” 
(2.2) Multidecadal global cooling and unprecedented ozone loss following a regional nuclear 
conflict by Mills, M. J., O. B. Toon, J. Lee-Taylor, and A. Robock (2014), Earth’s Future, 2, 161–
176, doi:10.1002/2013EF000205 “F.B.02” 
(2.3) “Blood Transfusion Services in the wake of the humanitarian and health crisis following 
multiple detonations of nuclear weapons” by Frank Boulton “F.B.03”

(3)   Expert Evidence Report of Dr Phil Webber of Scientists for Global Responsibility

Exhibits :
(3.1)  “UK nuclear weapons: a catastrophe in the making?”  (PW01)
(3.2) “Humanitarian Consequences  : short case study of the direct humanitarian impacts 
from a single nuclear weapon detonation on Manchester, UK"

           (PW02)

(4). Expert Evidence Report of Dr. Nick Ritchie

(5). Expert Evidence Report of Prof. Paul Rogers.  

This is a total of five expert witness reports together with a further eight documentary exhibits therein 
referenced.

Secondly, according to your letter the documentary materials that we have submitted to you do not 
provide "any meaningful legal analysis of how this evidence is said to prove each of the elements of the 
offence’. It would appear to us that you have not taken into proper consideration our Counsel's twelve 
page (4663 word) detailed letter of analysis dated 1st October 2016, together with in addition Robbie 
Manson's email dated 6th September 2016, in which he submitted a further fourteen documents, together 

2  Mr Ainslie was not a Dr. of medicine or otherwise
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with his own letter in response to an email from Mr Hollands. The purpose of Robbie Manson's email was
to set out the full unabridged PICAT Prosecution Position Profile, for the very purpose of providing a fully 
meaningful legal analysis of how the said evidence is intended to prove each of the elements of the 
offence. 

We attach another copy of the PICAT Prosecution Position Profile for your information.

To summarise we have submitted to you documentation consisting of 88 pages and 26,602 words that 
included detailed legal argument and analysis just in relation to that one communication alone. 
Consequently, we find it incomprehensible to understand  your stated position that there is insufficient 
evidence supplied and/or a lack of meaningful legal analysis of how that evidence applies to the case.

We therefore even at this late stage invite you to reconsider your statement about the lack of meaningful 
legal analysis.  At the very least we require you to supply further specific analysis on your own part as to 
how you justify your belief that our evidence and legal analysis is thus far lacking.

We also take this opportunity to remind you that when each of the x5 PICAT Groups wrote to the Attorney
General in the early part of last year with their originating separate applications for prosecutorial consent, 
in identical terms, that letter (inter alia) isolated and identified three elements of the s.10 Crown 
Prosecutors’ Code, specifically regarding the appropriate tests to be applied on the question of whether 
or not there was “sufficient evidence” to prosecute. Namely,  (i) Can the evidence be used in court?, (ii).  
Is the evidence reliable? and finally (iii). Is the evidence credible? And we sought to provide, albeit 
necessarily briefly, exposition and explanation as to why we said the evidence provided, passed each 
test separately and cumulatively.

We are now, therefore, bound to note that in your response, dated 10th November 2017, in which you 
assert ‘insufficient evidence’, as comprising the A-G’s sole grounds for refusal, you do not however 
address any of these specific grounds or issues directly, or for that matter, as we read it, indirectly. 
Accordingly, in seeking now for further and better particulars, as to your assertion of ‘insufficient 
evidence’, at the very least we request and require that you address these  Code elements specifically 
and provide us with a better and more comprehensible explanation with respect to each.

In the circumstances it would not be reasonable for us to wait any longer than three weeks to receive 
your response to this letter, by which we now formally request and require you to formally reconsider your
decision, in light of these matters, and accordingly accede to our application. Failing which we will have 
no alternative but to seek a court ordered remedy, and with that in view we hereby further attach a formal 
pre-action protocol notification below, as per the MoJ precedent at Annex A.

We look forward to receiving your reply at the earliest possible opportunity, and as stated above in any 
event within the next three weeks, 

Yours sincerely,  Angie Zelter, on behalf of the three PICAT Groups (Knighton/Mid Wales, Norfolk and 
Sevenoaks)

Please reply by email to reforest@gn.apc.org or if you are replying by way of a written response by letter 
then please send to Ms Angie Zelter, 6 Church Street, Knighton, Powys  LD7 1AG.
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1 Proposed claim for judicial review  

To
The Attorney-General
Chamber’s of H.M. Attorney-General Email : correspondence@attorneygeneral.gsi.gov.uk 
20 Victoria Street Telephone : 020 7271 2492 
London  SW1H 0NF

2 The claimant
Angie Zelter for Knighton Peace &  Justice Group
also for Norfolk Peace & Justice Group
also for Sevenoakes Action for Peace & Justice Group

3 The defendant’s reference details
No reference details provided to date

4 The details of the claimants’ legal advisers, if any, dealing with this claim
Action being pursued by myself as at time of writing

5 The details of the matter being challenged
Decision to refuse to grant consent to prosecute
Full details as in letter above

6 The details of any Interested Parties
Mrs. Theresa May – Accused person
Sir Michael Fallon – Accused person
The Office of the Prime Minister – Accused person
The Secretary of State for Defence (The Corporate Office) – Accused person

7 The issue
Failure to provide a lawful ground or grounds for said refusal;
Irrational and/or unreasonable reliance on general assertion that insufficient evidence was provided;
Failure to reasonably specify and/or particularise respects in which said evidence as supplied was found 
to be insufficient;
Failure to take properly into account both relevant evidence, as to matters of fact, and/or argument and 
contentions of law as provided;
Taking into account irrelevant and immaterial matters which ought not to have been considered;
Failure to consider and/or apply the letter and/or spirit of the Code for Crown Prosecutors;
In particular failure to apply appropriate and lawful tests as to what should be addressed and/or 
considered when determining ‘sufficiency of evidence’ criterion.

8 The details of the action that the defendant is expected to take
To reconsider said application for consent to prosecute, and grant consent accordingly.

9 ADR proposals N/A
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10 The details of any information sought
      Refer to details as set out in attached latter

11 The details of any documents that are considered relevant and necessary N/A

12 The address for reply and service of court documents
Please reply by email reforest@gn.apc.org
or if replying by way of a written response by letter then please send to
Ms Angie Zelter, 6 Church Street, Knighton, Powys  LD7 1AG

13 Proposed reply date
21 days from receipt of this communication.
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