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The interdisciplinary Proportionality and War Symposium held on 21 May in Oxford was convened to allow 

an open and frank discussion on how best to interpret the proportionality rule in war and armed conflict.  

Present among the 11 participating experts were academic philosophers and lawyers, lawyers from the 
British Red Cross and ICRC, a former civil servant and two senior RAF officers.  The group discussed open 

questions of definition, strategic dynamics and ethical points of contention on the principle of proportionality 

in war.  Proportionality requires belligerents to balance unintended but foreseeable harm to civilians against 

the advantage sought in combat. In the words of the law “[a]n attack which may be expected to cause inci-
dental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which 

would be excessive in relation to the concrete and direct military advantage anticipated” is illegal (Protocol I 

Additional to the Geneva Conventions, Art. 51) . 

Yet the principle of proportionality too often fails to effectively limit the infliction of collateral damage and 

thus adequately protect civilian populations during armed conflict. The participants of the Symposium identi-

fied four fault lines in the interpretation of the principle of proportionality that bear significant ethical implica-

tions for its application in war.   We envision that these themes will provide a productive basis for further 

research and future discussion by the group. 
 

THE POSITIVE SIDE OF A PROPORTIONALITY CALCULUS  IN WAR: HOW IS “ MILITARY  ADVANTAGE ” TO BE 
DEFINED? 

In the light of the separation of jus in bello and jus ad bellum in mainstream just war theory (JWT) and Inter-
national Humanitarian Law (IHL) it is difficult to explain particular proportionality judgements in consequen-

tialist terms. From a philosophical point of view the moral value of obtaining a military advantage is purely 

instrumental, and cannot be determined without reference to the justice that is being served with the resort 

to force in the first place (in other words the justice of the cause for which the operation is being under-

taken). IHL, by contrast, does not allow the proportionality of conduct in war to be directly linked to the ulti-
mate political goal of an armed campaign. As a result the concept of “military advantage” which represents 

the positive side of a proportionality calculus is indeterminate. This is manifest in a long standing contro-

versy around the interpretation of the definition of a military objective according to Article 52,2 of the First 

Additional Protocol to the Geneva Conventions. The frame of reference for the determination of a military 

advantage (is it a single air strike or the overall campaign goal or something in between?) as well as the 
required degree of nexus between an act and said advantage (do only the direct physical effects or also, as 

was the view of many of the practitioners, indirect and cumulative benefits of several attacks count?) are 

controversial. To the extent that they are interpreted in a broader manner the provision becomes ever more 

permissive.  

Practitioners tend to deny the possibility of isolating military action from its political context. War, particularly 

in its international form as practiced by advanced western states,  is mostly fought to achieve very ambi-

tious political goals like nation building or the spread of democracy. Doctrines such as effects based opera-
tions (EBO) therefore increasingly advocate that military practices should be systematically tied to complex 

and demanding political objectives. The realization of this aspiration is, however, hampered by practical 

difficulties, which become particularly virulent in the complex bureaucratic structures of multinational coali-

tions. At the same time EBO has shown that an expansive or distinctly political definition of military advan-

tage potentially erodes the constraining force of the principle of proportionality as it suggests that a greater 
engagement of dual use facilities may sometimes be advantageous (though it must be acknowledged that 

EBO is not the only doctrinal position that contains this tendency). 

In the wider context of the regulation of armed conflict through IHL some limits on what is allowed to count 
on the positive side of a proportionality calculus emerge (though the precise interpretation of these have 

also been open to contestation) : 1) A military act has to achieve some sort of advantage; senseless de-
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struction is prohibited. 2) Instrumental necessity is a necessary though not sufficient condition of proportion-

ality. 3) A military advantage needs to be definite/specific and direct/without intervening condition of 

agency. 4) Objects indispensable for the survival of the civilian population can never generate a military 
advantage sufficiently weighty to warrant their destruction. 5) The absolute prohibition of genocide and 

crimes against humanity provides a bottom line to what can be considered a military advantage. These are, 

while relatively low and potentially insufficient, standards which connect the limits to means to the ends of a 

war. 

Several factors, however, determine how the category of military advantage plays out in reality. For exam-

ple deploying too few resources to a theatre of operations, possibly as a result of poor strategic judgement, 

can raise the military stakes of a particular operation if small or poorly supported forces might otherwise be 
overwhelmed, perversely suggesting that more collateral damage may then be proportionate. On the other 

hand a military action, even in self-defence, that appears to be futile could be construed as prohibited under 

the principle of proportionality. Is a commander allowed to consider the protection of his own forces as an 

overriding military advantage or even at all? As this is widely considered unavoidable, the question arises 

whether and how much extra risk a combatant has to take to spare an enemy civilian.  
  

THE NEGATIVE SIDE OF A PROPORTIONALITY CALCULUS  IN WAR: THE CONCEPT OF CIVILIAN  HARM IS 
POORLY UNDERSTOOD. 

One significant question concerns whether it is permissible to treat different classes of civilians differently 
for the purposes of proportionality judgements.  While IHL considers all civilians equal as a matter of status 

up to the point where an individual directly participates in hostilities, practitioners tend to intuitively attach 

moral significance to the actions (the vulnerability or even the harmed civilian’s worth to society) when judg-

ing collateral damage in terms of proportionality. The legal notion that all civilians are equally worthy of pro-

tection is also under pressure from the increasing occurrence of voluntary human shields.  

From the perspective of many philosophers, proportionality (a criterion that limits but also justifies unin-

tended harm to civilians) cannot be derived from an account of justice because those who are harmed are 

not morally liable to be harmed. Other philosophers, however, have mooted the idea that certain civilians, 
while not liable to direct attack in war, may be liable to collateral harm, for example if they voluntarily locate 

themselves near to military targets. 

Related to this is the vexed question of human shields.  To what extent is a military commander permitted 
to take into account the fact that civilians are being used as voluntary or involuntary human shields when 

considering proportionality? This is in turn part of a broader question of how to assess proportionality of 

collateral harm when that harm is partly caused by the wrongful intervention of others.  For example, if 

sanctions will cause harm to a civilian population only if the targeted government wrongly diverts resources 

from civilian to military purposes, to what extent are we entitled to take this into account when considering 
the proportionality of those sanctions? 

Neither practitioners, lawyers nor philosophers have a clear understanding of the required degree of nexus 

between harm done to civilians and a military action for the former to count as collateral damage.  This is 
due in part to the conceptual difficulties implicit in proportionality but also to the extraordinary difficulty of 

understanding, still less predicting, the interacting causal factors that determine military effect and political 

advantage. As a result the media and the Human Rights lobby are perceived to play significant roles in the 

application of the principle of proportionality as forces that frame certain loss of human life as unacceptable. 
They create a set of constraints under which wars have tended to take, or be portrayed as taking, the form 

of surgical allotments of military force for comprehensive political goals (or at least be presented in those 

terms). However, if democratic societies prove reluctant to redefine what they consider proportionate collat-
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eral damage in parallel to what takes on military significance as political goals expand, this trend might be 

reversed. 

THE PROPORTIONALITY TEST: HOW TO UNDERTAKE  THE ‘BALANCING ’?  

The application of proportionality involves the accommodation of two potentially contradictory aims: the pro-

tection of civilian life and obtaining a concrete military advantage. Coming up with a way of balancing them 

seemingly requires expressing one variable in terms of the other. The law implicitly frames the value of civil-
ian life in contrast to the military by protecting individuals to the extent that they do not directly participate in 

hostilities and by defining a military objective according to its nature, location, purpose or use. Some phi-

losophers have argued that it is preferable to frame military advantage in moral terms and to account for it 

in terms of the overall good that is sought with the use of force. However this is rejected by lawyers and 
practitioners insisting on the separation of jus in bello and jus ad bellum. A third alternative is to express 

both variables in terms of some independent common currency. An analogy for this approach may be found 

in the way  financial value is placed on human life for the purposes of determining appropriate safety pa-

rameters in complex policy decisions. However, severe epistemological problems remain with all these pro-

posals.   

One practical test suggested by certain philosophers is to consider whether the harm to be inflicted on en-

emy civilians would be considered excessive if the victims were one’s own civilians. This highly restrictive 

test implicitly assumes the equal moral status of enemy and friendly civilians.  The advantage of this test is 
that it provides a clear and determinate test for proportionality in practice.  The disadvantage is that it 

seems overly relativistic, implying a lower standard for states that place less value on their own citizen’s 

lives. It may also be politically difficult to implement by democratic governments. 

International criminal jurisprudence is believed to have some potential to put flesh on the bones of the no-

tion of an adequate balance between military advantage and collateral damage. However, it is seen by 

some as problematic to use criminal prosecutions as a means to clarify standards that are the basis of 

those very judgements. It may therefore be preferable if case law on what is considered proportionate in a 

specific situation emerged in the first instance below the level of criminal justice. A more systematic assess-
ment of military decision making in light of its ethical implications, including proportionality of results, would 

present a step in the right direction from a practical as well as a philosophical point of view.  

While most Western militaries already provide mechanisms to identify lessons learned and train their per-
sonnel regarding the principle of proportionality, there is much room for improvement by strengthening dis-

cussion of legal implications in systematic operational case studies and exercises. The low profile and con-

tinuing failure by the international community to use the International Humanitarian Fact-Finding Commis-

sion also presents a lost opportunity to clarify the principle of proportionality by objective reporting on un-
derlying facts on the ground.  

International lawyers who mostly stand fast on the viability of the principle of proportionality stress that 

some interpretive guidance for how to balance military advantage and harm done to civilians is afforded by 
the fact that IHL, in the context of the First Additional Protocol of 1977, uses the principle of proportionality 

in a hierarchical order with several other rules. The first determination concerns the question of whether a 

target is a military objective.  Second, the attack must be necessary in the sense that it yields a determinate 

advantage. The proportionality calculus is the third step and independent from the first two. Lastly, precau-

tions in attack must be taken to satisfy the law. One among them is that an attack has to be suspended or 
cancelled at any point during its planning or execution if it turns out that its results would be excessive. 

It was suggested that many of the difficulties with proportionality stem from the historical origins of modern 

international law.  Traditional Hague Law starts with an acknowledgement of war as a legal undertaking 
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and, based on pragmatism, focuses on the protection of combatants. It is only with the emergence of Ge-

neva Law, which developed alongside the prohibition on the use of force as a means of settling political 

conflict, that the protection of civilians has become an explicit normative goal. The amalgamation of these 
two bodies of law in the First Additional Protocol of 1977 presents a “Faustian Pact” between military prag-

matism and the principle of humanity. It finds its most condensed expression in the principle of proportional-

ity. The attempt to do justice to both humanity and military pragmatism at the same time necessarily leaves 

both principles incompletely satisfied. In light of the impossibility of a complete reconciliation, it appears 
preferable to mitigate collateral damage in this unsatisfying way than to have no rules at all.   

There was also discussion as to the level on which proportionality judgements should be made.  We are 

familiar with ad bellum and in bello proportionality, but it may be that we must all pay attention to an 
intermediate category of  "grand strategic proportionality" understood to involve the assessment of 

decisions of how specific wars are to be fought, once it had been accepted that they morally should be.  For 

example, what are the anticipated costs and benefits of particular kinds of campaigns, with different mixes 

of forces? Which might be chosen for specific theatres? How might different categories of casualties, and 

various distributions and intensities of collateral damage, be modified by alternative strategic choices?  
These strategic choices may include  diverse issues such as technical research, equipment purchases, 

availability of operational funding, training regimes, recruitment ceilings and inducements, and deployment 

levels, as well as both general doctrines and particular campaign rules of engagement.  This is an area in 

which comparative history may play an important role. 

Members from all three disciplines agree that a mechanical weighing of military advantage and human cost, 

even if it were possible, would not be sufficient to capture the complex moral judgements required.  There 

was also considerable agreement that too restrictive a reading of proportionality may be counterproductive 

because it may threaten compliance and thus risk making the principle irrelevant. As a result of the impre-
cise and non-specific judgement that in essence is the principle of proportionality, considerable weight rests 

on the good faith and reasonableness of the commander who faces the task of applying the principle in a 

specific situation.  

 

THE CONCEPTUAL  RELATIONSHIP  BETWEEN THE PRINCIPLES OF PROPORTIONALITY AND NECESSITY  
REQUIRES CLARIFICATION . 

Given these open questions of definition and complicated interaction of strategic and ethical dynamics in 

the application of the principle of proportionality in war, the conscientious military commander is presented 

with a difficult moral and legal judgement. While practitioners affirm the importance of the principle, its appli-
cation in practice appears strangely limited and incapable of providing much dispassionate guidance about 

relative culpability in passionate controversies about the legitimacy of military action. In fact the principle of 

proportionality is often applied in the field in such a way as to make it collapse into the principle of neces-

sity. Instead of actually balancing the expected collateral damage against a military advantage, however 
defined, the satisfaction of the principle of proportionality is approached with a general attempt to minimize 

casualties. As, thus far, there have been no cases before the International Criminal Court involving propor-

tionality in the determination of illegal action, the principle appears to lack justiciability just as its operational 

relevance may be seen as limited.  

The four strands of issues identified here require significant further work.  This work will clearly need to be 

undertaken within the different disciplines represented and internally within the forces themselves.  How-

ever there is also a significant role for cross-disciplinary interaction and engagement between practitioners 

and theorists. These issues will be considered in greater depth in a follow-up meeting which we hope to 
convene in the near future. 


