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ladies. However, for the reasons which have been given, we have conic (n the con. I? 
sion that this tribunal is not the proper place to investigate the validity ol the c\ j!_t j  
tion study. We, certainly, no m ore than an industrial tribunal may, arc uoi gum* !•> 
venture on any evaluation study ourselves.

For these reasons, in our view, this appeal must succeed to the limited extent iJ-i: 
it is to be rem itted for further consideration on the basis that in the first place ifm -.1 
a case which falls to be considered under s 1(5) where there is prima facie in ru n rrv r  
a valid and proper evaluation study. If it is to be called into question, it can onlv N  f  
done within a very limited area, and we are quite confident that an industri.il tnhuml 
is quite capable of deciding for itself how far it can go in examining the validity of th» 
evaluation study. Consequently this case must be rem itted to a fresh tribunal 10 
consider it along the lines that we have indicated.

Appeal allowed.

Solicitors: Anderson i r  Co, Nottingham (for the female employees).
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S
On the evening of Thursday, 13th January 1977, the plaintiff'saw a news bulletin on 
television in which it was reported that the executive council of the Union ol I'dm 
Office Workers had resolved that day to call 011 its mem bers to impose a boycott on 
all postal communications between Britain and South Africa. On the following day 
The Times newspaper contained a report of the resolution, indicating that ihe action 
proposed to be taken by the union was in response to a call for ‘international solularn \ A 
from the International Confederation of Free Trade Unions to its m em ber unions 1 <> 
protest against the South African government s policy o f ‘apartheid'. The boy ton «i> 
to come into effect on the following Sunday, 16th January. At 12.45 p m  011 1 hr 
Friday the plaintiff applied to the Attorney-General for his consent to act as plainiill 
in a relator action for an injuction against the union on the ground that the actiom of 
the union's m embers in interfering with postal communications and the action of 1 lie / 
union in soliciting or endeavouring to procure such interference would conunmr 
criminal offences under ss 5«“ and 6Hh of the Post O a ^ V c t  1953. Ai i j i  p m 1 hr

<1 Section 5B, so far as material, is set 0111 at p 700 f,  post 
f> Scciiou 68 is sci our at p 700 h, post

Attorney-General made the following statem ent: ‘Having considered all the circum-
I nances including the public in te res t. . .  I have come to ihe conclusion that in rclaiinn 

m ihis application I should not give my consent.' Thereupon the plaint iff issued a writ 
in his own name, claiming an injunction restraining ihe union Irom soliciting or 
endeavouring to procure any person wilfully to detain or delay any postal packet in 
ilie course of transmission between (England and Wales and ihe Republic of South 
Africa. At 3.50 p m  he applied ex parte 10 a High Court judge in chambers lor an 

4 interim injunction in the same terms. The judge dismissed the application, holding 
tlut since the Attorney-General had refused his consent to a relator action, the plaintifl 
himself had no locus standi to bring an action. The plaintiff appealed and on the next 
day, Saturday, the Court of Appeal granted an interim injunction until the following 
Tuesday and gave leave to  the  plaintiff to add the Attorney-General as a defendant. 
The union complied with the injunction and the boycott did not take effect. At the 

(  hearing on the Tuesday the Attorney-General appeared and contended that the court 
had no jurisdiction to question his decision to refuse his consent to a relator action and 
ih.it, since the plaintiff had no parricular interest in preventing the postal boycott 
other than his interest as a m em ber of the public, he was not entitled to bring the 
action in his own name after the Attorney-General had refused his consent.

Held -  (1) Despite the refusal of the Attorney-General to give his consent to relator 
" proceedings, the court had jurisdiction to grant an interim injunction in ihe plaintiff's 

action for the following reasons—
(i) (per Lord Denning MR) The discretion of the Attorney-General was absolute 

onlv 10 ihe extent that the courts would not enquire into it where he had exercise J  it 
In granting his consent. Where, however, he li.nl refused his consent his decision could 
be overriden, indirectly, by the court 10 ihe extent that il he refused leave in a proper

* use the plaintiff could himself apply to the. court for a declaration or. where appro
priate, for an injunction, joining the Aiionicy-Ceneral as a delcndam. In particular, 
where the Attorney-General refused to give his consent to an action seeking the 
enforcement of the criminal law, any citizen could come to the court and ask that the 
law be enforced. In those circumstances the court could not only grant a declaration 
hut also an injunction, whether interlocutory or final, to prevent the commission ol a 
criminal offence (see p 715 e, p  716 a and b and p 718 <1 to h, post); dictum of Lord 
Denning MR in Attorney-General (on the relation o f  Me Winner) v Independent Broadcasting 
Authority [1973] 1 All PR at 698, 699 and Thorson v /Utoruev-Cener.il o f Canaria (1973) 4.1 
DLR (3d) 1 applied; dicta of O rm rod J in Montgomery v Montgomery [1964] 2 All PR at 
>.t and Lord Denning MR in Thorne v British Broadcasting Corpn [1967] 2 All PR at 1226 
disapproved.

0 (ii) (per Lawton and O rm rod LJJ) The decision of the Attorney-General to refuse 
his consent to an action to enforce the law was not subject to review by the court. 
Where his consent was refused however it did not follow that the pluim iti'was thereby 
barred from seeking any relief. Where there was no discernible reason why 1 lircatciicd 
breaches of 1 lie criminal law should not be restrained, but ihe Attorney-General had 
refused his consent to relator proceedings to restrain those breaches, it was open to .1 
member of the public who might be inconvenienced or suller material loss by reason 
of the breaches to bring proceedings in his own name lor a declaratory judgment 1h.1t 
the threatened actions would in fact constitute breaches ol the criminal law. In such 
proceedings the court had jurisdiction, under s 45(0 ° of the Supreme Court of Judica
ture (Consolidation) Act 1925, to grant an interlocutory injunction restraining the 

. threatened actions (sec p 721 j, p 723 d to It, p 724 c. p 725 d to g. p 726 b to /  and h, 
! p 730 /to Ii and p 731 / t o  h, post); Attorney-General v Dyson [1912] t Ch 158 and .Inoriit’v- 

(leiicriil i' W estu^^ter Comity Council [1924] All PR Rep 162 applied; dicta of Viscount

c' Section 4 s ( t )^ ^ a r  as niaicTi.il, provides: 'The I ligli Court may gram . . .  an injunction . . .  
by an interlocutory order in all cases in which it appears 10 the Court 10 be jtisi or 
convenient so to do.'
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Maugham and Lord Wright in Loudon Passenger Transport Board v Moscrop [1041) 1 A P. 
ER at 103, *04, 107 explained; Thorne v British Broadcasting Corpn [1967] 2 All HR n i t  
distinguished.

(2) Since the plaintiff, in common with other mem bers of the public, had an in tm  it 
in the availability of the postal and telephone services and a real interest in en*unrj 
that those facilities were not interfered with by the illegal acts of the defendant*, tlx 
court had exercised its jurisdiction properly in granting his application for .111 inter- 
locutory injunction. The plaintiff would be granted leave to amend his pleading to 
ask for a declaratory judgm ent but, since the original injunction had been eflectivc jnJ 
the passage of time had removed the prospect of the threatened boycott, it woulJ n**t 
be continued (sec p 719 b and c, p 715 g, p 716/, p 731 h and p 731 1>, post).
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In terlocu tory  appeal
On 14th January 1977 the plaintiff, John Prendergast Courict. applied to Her Majewv . A 
Attorney-General for his consent to bring an action at ihe relation of ihe plaiiin:* 
against the Union of Post Office Workers ('the UPW ) for an injunction restraining .hr 

Irom soliciting or endeavouring to procure any person wilfully to detain or Jrh» 
any postal packet in the course of transmission between England and Wales and the 
Republic of South Africa. The Attorney-General refused to give his consent. There
upon the plaintiff in his own name issued a writ against the UPW seeking the same ( 
relief. On the same day he applied ex parte to Stocker J in chambers for an injunction 
in the same terms as that claimed in the writ. The judge dismissed the application 
and the plaintiff appealed. The appeal was heard on the following day, Saturd.iv 
15th January. The facts arc set out in the judgm ent of Lord Denning MR.

George Newman for the plaintiff. .
Ian Hunter and Michael Suppers tone for the UPW.

L O R D  D E N N IN G  M R . The Post Office operates a great public service. ii i. 
essential to the well-being of the community. I feel sure that all from the humble; 
grades, the postmen and the telegraph boys, up to the top, they are those who w » u U  

wish to abide by the law of the land. It is as well that the law of the land should iv 
known to everyone concerned in the Post Office. It is enacted not by old Acts of < >u< < - 
Anne (as someone seems to have suggested on the television) but by statuies 

y governments of various colours in the last 20 or 30 years.
The im portant section here is s 58 o f the Post Office Act 1953, which says:

If any officer of the Post Office, contrary to his duty . . .  wilfully dciaiin w 
delays, or procures or suffers to be detained or delayed, any . . . postal packet. hr 
shall be guilty of a misdemeanour and be liable to imprisonment for a term u -i 
exceeding two years or to a line, or to both.'

That applies to every officer (however humble) in the Post Office, whether in 1 hr
sorting office, on the delivery round or the like. If he puts a letter on .,.!<•
deliberately meaning that it should be delayed for an hour or two, or a day or ■« ..
he is guilty of an offence. Any person in the land can lay an information b efo re  j 
magistrate in respect ofii.

Then also s 68 of that Act says:

If any person solicits or endeavours to procure any oilier person to con 
offence punishable on indictment under this Act, lie shall be guilty ol 
demeanour and be liable to imprisonment for a te rm  not exceeding

011111111 .hi 
.1 ini' 

t w o  YC.lIv

hat applies to the offence which I have spoken of, of detaining or delaying -m\ 
postal packet. It apphes forcibly not only to the hum bler servants but esp au lK  
to those who issue orders to them, whether it be a trade union or tlu- like. If i|„ v 

h"  ,™ ° f cndcaV(H,r ‘°  P^'cure any person to commit an offence of del lining w 
delaying a postal packet they are guilty under that separate section, I n  there 
no doubt about „  That is the Jaw of the land which e v e n l y  most adhere ... 

Furthermore, the words 'officer of the Post Office'. I #  amending An in , W

1 Post Oflke Act 1969. s 87(1)

(when the Post Office ceased to be a government department and became a 
nationalised undertaking), are to be construed as referring to any person employed 
in the business of the Post Office authority. So you see how comprehensive the law is 
and how clear in regard to the mail and postal packets.

So as to make it complete, the law applies not only to the mail but also to the 
telephone, the telegraph, the cable, the teleprinter and any other communication by 
ihc Post Office. That is by s 45 of the Telegraph Act 1863 which says:

‘If any person in the em ployment of the company [and that applies to the Post 
Office] Wilfully or negligently omits or delays to transmit or deliver any mes
sage; Or by any wilful or negligent act o r omission prevents o r delays the trans
mission or delivery of any message; O r improperly divulges to any person the 
purport of any message; He shall for every such offence be liable to a penalty 
not exceeding twenty pounds.’

Moreover, anyone who solicits or procures such prevention or delays is guilty as an 
aider and abettor.

Many statutes arc not at all d ea r  but those are clear beyond doubt. Every person 
in the scrvice of the Post Office should know it.

Now for what has happened in this ease I cannot do better than to read the very 
short affidavit which has been put before us. ‘1. On [Thursday last], 13th January 
1977', says Mr Gouriet in his affidavit (that was Thursday and here we are only at 
Sai urday)—

'I watched the 9 o'clock News relayed on television, by the British Broadcasting 
Corporation on Channel 1. In the course of that news bulletin it was reported 
that the Oxecutive Council of [the UPW] had resolved that day to call upon their 
members to interfere with the passage of mail in the course ol transmission by 
post between the Republic of South Africa and England and Wales.

‘2. Immediately after the above announcement an interview was screened 
with Mr Tom  Jackson, the General Secretary of [the UPW], and it was put to him 
that the action the Council of his Union had resolved to take was in fact unlawful 
and illegal. He replied in term s to the effect that this m atter had never been 
tested in the Courts, and that the laws relating to it dated from Queen Anne 
and were m ore appropriate for dealing with highwaymen and footpads.

‘3. There is now produced and shown to m e a copy of “The Times" newspaper 
dated 14th January, 1977, wherein a report of the Executive Council’s resolution 
is set o u t . , .’

In the extract from The Times newspaper of yesterday (Friday, 14th January) it is 
reported;

'With unanimous resolve, the 31 m embers of the executive of the Union of 
Post Office Workers decided yesterday 10 brave possible legal action under the 
Post Office Act and boycott all telephone calls, mail and telegrams to South 
Africa next week. Their action, taken in response to a call for "international 
solidarity” from the International Confederation of’ Free Trade Unions, is being 
followed by other unions who hope to influence apartheid policy . . . The Posi 
Office Engineering Union said it would instruct its mem bers not to provide or 
maintain circuits to tlie country except in a inaiter of “ life and death-'.'

Now there, are some people, certainly amongst them the plaintiff, Mr Gouriet, 
who were distressed by those happenings. They wem to sec ilieir lawyers and steps 
moved quickly. We have been given the time-table. After seeing counsel, at 12.45 P "> 
yesterday the A tuu icy - General was approached through Ins officers lor his consent. 
He was asked t o ^ B  it to what is called a 'relator' action being brought in the courts 
against the UPW workers on account ol their proposed breach of tlu: law.

The general position is that if a person seeks to come to tlie courts on a m atter in
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which the public at Jarge are concerned he should do so, in the ordinary way. h> 
approaching the Attorney-General and getting his consent. As we say in the law. the 4  

Attorney-General then brings an action at the applicant's 'relation', but that pcrvm 
being the one who is really responsible for it and who pays all the costs if hi- I'ailt 
The only thing he has to do is to get the Attorncy-Gencral's consent when the ihiH \  
interest is involved.

The Attorney-General treated it (very properly) as a m atte r of serious concern 
He dealt with it no doubt as quickly as he could. Mr Gouriet had drafted his writ jiiJ 6 
statement of claim already and put them  before the Attorney-General for con
sideration. At 3.31 p m  yesterday the Attorney-General refused his conscnt. It 11 
im portant that I should read what the Attorney-General said:

'Having considered all the circumstances including the public imcresi relaun,; 
to the application for my conscnt [I need not read out the remainder of ihc 
preamble] I have come to the conclusion that in relation to this application I  ̂
should not give m y consent.’

So the Attorney-General did not conscnt to this action being brought to cnforcc 1 he 
law of the land.

Thereupon a writ was immediately issued by Mr Gouriet's solicitors on his own 
account without the conscnt of the Attorney-General. At 3.50 p m  yesterd.iv thcv 
applied to the judge in chambers, Stocker J, for an injunction to restrain the bre.ichr» 
of the law which were proposed. The judge heard it for nearly an hour and a lull 
At 5-15 last night he regretted that he felt he could not grant the injunction or ihr 
relief asked for. The reason was because no case had ever occurred before where thr 
Attorney-General had refused his conscnt and yet an individual hail been allowcj 
to proceed in the courts. The judge regretted that decision because he lelt iluio 
was a breach of the law going to take place, but on account of the omission of ihc * 
conscnt of the Attorney-General he felt he could do nothing and the courts weie 
powerless to enforce the law.

Now counsel for Mr Gouriet has come before us today. We have sat specialb 
today to hear the case, because the action proposed by the resolution of this union n 
due to take place tomorrow (Sunday) and, if anything is 10 be done, ii has 10 be done , 
today. <

One appreciates very much that, although it is an ex parte application, the I I’W 
have appeared before this court and have instructed counsel, who has argued (In
case on their behalf exceeding well. But at the outset I may say that counsel lor ihc 
UPW very frankly has told us that he could not concede that there was any breach 
the criminal law, actual or proposed; but he felt he could urge 110 arguim-m in 
the contrary. Indeed we have heard no argument to the contrary. ^

Viewing those plain words of the statute, it seems to me that for any person cm 
ployed in the Post Office to delay or interfere with communications with South 
Africa—mails, cables or whatever it may be, would be a clear brcach of our law. i,.r 
each individual concerned would be liable to be brought before our criminal couriv 
An information could be laid not merely by the authorities or the police but bv anv 
ordinary individual. Any o f  chose concerned, whether they be postmen or working
in the sorting office or wherever it may be, could be brought before the courts lor a
breach of our criminal law. So it seems to m e there is impending a brcach of the lau 
directed, encouraged or procured by the executive of the UPW. That is plain. There 
is nothing that was urged to the contrary.

What is to be done about it? Are the courts to stand idly by? Is the Attoruev. 
General to be the final arbiter whether the law should be enforced or not? Ii is a  ̂
m atter of great constitutional principle. We considered J l  in the case when the laic 
Mr M cW hirter1 came to us. In that particular case, in . the A1torncy-Gencr.1l

1 Allot nry-Cnirrnl (011 ilu- rWn/i,m of Al< ll'/inicr) »• Wc/vm/nii llr.W.uxiiin! /tulfmnlv li-ril
1 All HR 689, [197jJ Q|j ()iy s 1 1
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did give his leave but in the m eantim e M r McWhirter, because he did not get leave in c n  
I  time, came to us very hurriedly. W ithout going into all the m atters which we there 

considered, I would like Co quote what I said1:

' . . .  I am  of opinion that, in the last resort, if the Attorney-General refuses leave 
in a proper case, or improperly or unreasonably delays in giving leave, or his 
machinery works too slowly, then a m em ber of the public, who has a sufficient 
interest, can himself apply to the court itself. He can apply for a declaration and, 
in a proper case, for an injunction, joining the Attorney-General, if need be, 
as defendant. . .  I have said so much because I regard it as a m atter of high 
constitutional principle that if  there is good ground for supposing that a govern
ment departm ent or a public authority is transgressing the law, or is about to 
transgress it, in a way which offends or injures thousands of Her Majesty's sub
jects, then in the last resort any one of those offended or injured can draw it to

* the attention of the courts of law and seek to have the law enforced.'

Lawton LJ said words substantially to the same effect.
Now in this case, the Attorney-General not having consented, Mr Gouriet comes 

himself. In a way I wish we could hear the Attorney-General to give his reasons more 
lully, to see what were the grounds on which he refused his conscnt, because at this 
stage, to m e at least, it seems difficult to see why his conscnt should be refused when, 
on the face of it, there is impending a plain brcach of our law.

As to the UPW itself, apart from  the workers, it has to be rem em bered that it has, 
in this regard, no privileged position before the law of England. I know that, under 
the Trade Union and Labour Relations Act 1974, no action lies in respect of any tort.
This is not an action for tort. I have no doubt that, in disputes within this country, 

g trade unions are granted a great deal of protection in regard to acts in consequence 
of or in relation to a 'trade dispute', but this does not involve any m atter of that kind.
This comes straight within s z(iX<0 of the 1974 Act, which makes it clear that a trade 
union is liable to be proceeded against 'for any offence alleged to have been committed 
by it, or on its behalf* and proceedings may be brought against it in its own name.
So the UPW and its officers and, in the end, every person employed by the Post 

/  Ollice, arc as much subject to the law as anyone else.
So we come back to the point: is the absence of the consent of the Attorney-General 

a bar to anything being done, so that the courts are powerless 10 enforce the law? In 
my judgm ent, this is not the case, at all events at this stage. Mr Gourict comes here, 
lie docs not show any special interest in himself above all others; but every individual 
in the land has an interest in the channels of communication being kept open between 

q this country and other countries, never mind whether it is South Africa or anywhere 
else. This is so whether the channel of communication be by letter, cable or wireless.
II the m embers of a trade union say they will m ake an exception in a m atte r o f ‘life 
and death', who are to be arbiters of that? Who is to know whether the cable is on 
ihc ground of some person dying or some person wanting to see a relative or whatever 
ii may be? It seems to m e quite plain that a union cannot be the arbiters in this matter. 

f, The plain fact is that the law must be obeyed. Of course, if we could see that the 
Attorney-General had only been influenced by legitimate considerations and had not 
taken into account anything extrinsic or irrelevant, it would be a different matter; 
but, as far as I can see .at the m om ent, that is a very debatable question. It is very 
debatable w hether he has directed himself properly in regard to all the considerations 
in the matter, So debatable is this, to m y mind, that I think we should, under our 

j  jurisdiction in regard to injunctions (which is the widest possible) preserve the position 
meanwhile, so that the law is obeyed until the time when the Attorney-General 
can come b e fo ru ^ ^  :1 show us his good reasons (if there arc) why the proceedings 
should not com H r

* [*97i] I All l:R 689 at 698. 699, [197.1] Qll 619 ai <>.|9
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So I will now read the request that is made in this action:

'[Mr Gouriet] claims: An Order that [the UPW] by itself its servants or menu 
or otherwise be restrained from  soliciting or endeavouring to procure any person 
wilfully to detain or delay any postal packet in the course of transmission bei ween 
England and Wales and the Republic of South Africa/

That order which is sought is nothing more nor less than repeating the very word* 
of the Act of Parliament itself—it does not add to it or detract from  it by the least.
All we arc asked to do is to make an order against the UPW saying it must obey the 
Act of Parliament. Surely no objection could be taken by anyone in the land to an 
order in that form. But in view of this point about the Attorney-General having i 
veto (so to speak), I would like to say that it is such an im portant constitutional point 
that we cannot decide it today in the absence of the Attorney-General. So I would onlv 
grant the injunction for a short time until the Attorney-General can be here and be f  
heard. Meanwhile the law should be maintained. I would grant an injunction in ihc 
terms asked but for a very short time, say until Tuesday morning, with notice 10 the 
Attorney-General and with him being made a defendant, so that he can come here 
and say why this law should not be enforced, if that be the ease.

So in m y opinion this appeal should be allowed, the order should go in the icnm  ,  
asked until Tuesday morning, or until after the hearing of the further application 
to this court, whichever is the later. I would allow the appeal accordingly.

L A W T O N  LJ. There is ample evidence before this court that the UPW, In m  
resolution passed on Thursday last and any instructions it may already have sem out 
*° members, has com mitted an oflcnce contrary 10 the provisions of s oH of the < 
1 ost Ofhcc Act 1953. The UPW can be prosecuted; all the officers who were panic* 
to that decision can be prosecuted. As a result of that resolution tens of thousands 
working people all over England and Wales, from Cornwall to Northumberland, 
from Anglesey to Kent, on Monday will be placed in a very difficult position. Thcv 
will want to be loyal to their union; on the other hand, many of them  will want to 
obey the law of the land. If ihey are loyal to iheir union and carry out ihc union t 
instructions every man and woman of them will be liable to conviction and to such 
penalties as the court may pass in the event of a conviction. It has been said on M u l t  
or the U PW  that if tha t be the law, and it has not been suggested positively ili.w u is 
not, this court can do nothing about the m atter at all. It cannot coinc, says the L 1*\\ 
to the aid of those postmen, counter clerks, sorters, telegraph boys, who are placed 
in the dilemm a to which I have referred. If that be the state of the law. it is a ve. v odd 9 
state indeed.

It was submitted to us on the old authorities that it was the state of the law. Thu 
court had to review that law in the case of the late Mr McWhirtcr, which is reported 
as Attorney-General (on the relation of McWhirter) v Independent Broadcasting Authorin'.

■ u u°UrSC rCaSC IWO m cmbcrs ° f  >hc court envisaged a situation in which it 
this- ncccssary ‘or court to intervene. In tlie course of m y judgm ent I said' *

I agree with Lord Denning MR that if at any time in the future (and in im 
judgm ent it is not the foreseeable future) there was reason to think tli.ii an 
Attorney-General was refusing improperly to exercise his powers, the courts 
might have to intervene to ensure that the law was obeyed.’

The Attorney-General was asked on behalf of the plaintiff to .see that the plain trn m  
of the law were obeyed. They are so plain that a n y o A  -0 can read im.s, lu u

« [1973] » All ER 689. [1973] QB 619
2 [1973] 1 All HR 689 at 705. [1973] QB 619 at 657
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appreciated that what the UPW proposed constituted a criminal offence. The
8 Attorney-General refused himself to intervene and to give his consent to the plaintiff 

intervening. I have used m y imagination as best I can to see what good legal reason 
there can have been for the Attorney-General to refuse to take such steps as he 
could to ensure that the criminal law of the land was obeyed. It is not a criminal 
law which is obsolescent. It is not a criminal law dating back to the reign of Queen 
Anne. It is a criminal law enacted by Parliament as recently as 1953 and it is a criminal 

b law which Parliament had an opportunity of reviewing, if it were so minded, in 1969 
when the most recent Post Office Act was passed. I can conceive of many political 
reasons why the Attorney-General decided not to intervene, but political reasons are 
not necessarily good legal reasons. In those circumstances I am  in this position, that 
until such time as there is some explanation as to why the Attorney-General did not 
intervene, then on the face of it his failure to do so must have been for some reason 

C which was not a good reason in law.
A further question arises, if counsel for the UPW’s submissions are well founded, 

that even if the Attorney-General was refusing to intervene for im proper reasons 
(says counsel) no one can take any action at all. As Lord Denning MR has said, these 
are matters of grave constitutional importance. For my own part, I am  making no 
final judgm ent of any kind. The Attorney-General may be able to persuade the court, 

d  if he decides to try, that this court has no powers of any kind if the Attorney-General 
refuses to intervene cither directly or by a so-called relator action. I would add this 
for his consideration: this court in 1911 in the great case of Dyson v Attorney-General1 
decided that declaratory judgm ents could be made relating to the rights of private 
citizens. If a declaratory judgm ent can be made, then the problem arises whether 
this court can go on to say: "That being the siate of the law, obey it.- It seems to me, 

e as at present advised, that this court hereand now could make.) declaratory judgm ent 
that ihc action of this union was illegal and contrary to ihc criminal law of the land. 
The problem is, can we go on to say: ’And stop breaking the criminal law-? I for my 
pan, like Lord Denning MR, am  prepared to say to ihe UPW: ’Von can stop break
ing the law until 10.30011 Tuesday m orning’—when this court can reconsider the whole 
m atter and, it hopes, with the help of the Attorney-General. 

f I would allow the appeal.

O R M R O D  LJ. I agree. The UPW arc clearly in brcach of s 68 of the Post Office 
Act 1953. and arc therefore guilty of the criminal ollcncc ol soliciting or endeavouring 
to procure other persons to commit an offence under s 58 of the same Act. They arc 

_ guilty of a misdemeanour and liable to be sent to prison for up to two years if thcv 
are prosecuted.

The only question is whether there is jurisdiction in this court to entertain an 
application for a declaration or injunction by any m em ber of the public who seeks to 
enforce this provision of the cxisiting law. This is obviously a very important and 
fundamental question which cannot be finally decided on an interlocutory applica- 
lion. But there can be no doubt whatsoever that the court has this power to restrain 
this or similar breaches of the criminal law either at the suit of the Attorney-General 
himself or in a relator action. That is simply an action in which the Attorney-General 
has consented that the person concerned may sue in his (the Attorney-General':.) 
name. The Attorney-General is not required himself to pursue the action or to take 
any step other than to give his consent. 

j  But ihc Attorney-General has in this case refused. Had he given his consent there 
can be no possible doubt, in my judgm ent, but that the court would have granted an 
injunction in t l j^ fe  ns claimed in ihe writ without the .slightest hesitation; no court 
could possibly .duscd 10 do thai.

r \ *

CXi
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T he question, therefore, is w h e the r  such refusal of consent by the  Attorney-Gencr.il 
deprives this court of jurisdiciion to en te rta in  the application for the injunction which j  
is before it. As I say, this is a very difficult and fundam enta l question which require* 
m uch fu rther consideration before any concludcd view can be form ed and it would he 
o f  the greatest assistance, qu ite  plainly, if the  court had the  advantage of hearing 
the  A ttorney-G encral's view on it.

The next question is: what action (if any) should the court take today? On the 
one hand, we arc dealing in this case with the plainest brcach of the criminal law t> 
which it is possible to imagine and equally clearly with explicitly threatened future 
breaches. On the other hand, the UPW, as I see it, will suffer no loss ccrtainly, and 
possibly not even any inconvenience, if an injunction is granted over a short period in 
the terms claimed in the writ. I therefore agree that an injunction should be granted 
in those terms, limited to a short period such as until 10.30 a m  on Tuesday.

C
Appeal allowed. Order o f Stocker J reversed. Interim injunction granted and ordered 10 
continue until 10.30 a m on Tuesday, iStli January, or such later time as would enable ihe 
appeal to be disposed o f after allowing the Attorney-General an opportunity to come before the 
court on the question whether his refusal to consent to a relator action at the plaintiff's ret /not 
barred the court from granting relief Similar injunction ordered against the Post Ojfiet 
Engineering Union on an ex parte application. Leave to the plaintiff to amend his statement 0/ d  
claim by adding the Post Ojjice Engineering Union as a party to the proceedings in respect 0/ 
the proposed breach o f the Telegraph Act 1S6J, s 4}, and joining the Attorney-General its a 
defendant.

Solicitors: Trower, Still and Keeling (for the plaintifT); Simpson, Millar (for ihc UPW).
e

In accordance with the leave of the court the plaintifT amended his statement of claim 
(i) by adding the Post Officc Engineering Union (‘the POEU‘) as second defendant 
and claiming an injunction to restrain it from counselling, procuring or inciting in 
any way whatsoever any person in the employment of the Post Ofl'ice wilfully or 
negligently to om it or delay to transmit or deliver any message in the course ol 
transmission between England and Wales and the Republic of South Africa or by any /  
wilful or negligent act or omission prevent or delay the transmission or delivery ol any 
such message; and (ii) by adding the Attorney-General as third defendant. The 
plaintiff also amended the statement of claim by adding a claim for a declaration that 
in refusing his conscnt to the plaintiff to bring the relator proceedings the 
Attorney-General had acted improperly and wrongfully exercised his discretion.

At the resumed hearing on 18th January the Attorney-General applied to have the g 
claim for a declaration against him struck out. At the close of the hearing it was agreed 
between the parties that it should be amended to claim a declaration that notwith
standing the refusal of the Attorney-General to consent to relator proceedings the 
plaintiff was entitled to proceed with the action. The UPW and the OPEU applied 
for an order under RSC Ord 18, r 19(1), striking out the writ and statement of claim 
against them on the ground that as the Attorney-General alone could seek an injunc- h 
tion in a civil court to prevent a threatened brcach of the law, the plaintiff's pleadings 
disclosed no reasonable cause of action.

George Newman for the plaintiff.
Mark Saville QC and lan Hunter for the UPW.
Mark Saville QC and V V Veeder for the POEU. j
The Attorney-General (Samuel Silkin QC), Harry Woolf with him, i i ^ ^ o w n  behalf.

The Attorney-General. It is a vital constitutional issue that the ext. x  of the Attorney- 
General's discretion to give his consent at the request of a m em ber of the public to 
■ict as plaintiff in relator proceedings should not be subject to review by tlie courts

W r t  M U U M W t  V W l l lW f l  w i  I w « t  w i t i w

and should be absolute. T h e  sam e view has been expressed in th e  courts for decades.
I regard it as my duty not to act as a rubber stamp but to satisfy myself in each case 
that the ease is a proper one for giving m y consent. In coming to my decision I have
10 have regard to many different factors, of some of which the courts can have no 
knowledge. I have to consider broader questions of public interest in making my 
decision. I ccrtainly took into account nothing that, in accordance with precedent,
11 was not proper for me to take into account. In refusing my consent I followed the , 
normal, if not invariable, practice of giving no specific reasons. That practice is fully 
established by the law governing the exercise of the functions of my officc and is not 
subject to review by the courts.

As to the opinion expressed in your Lordships' judgm ents on Saturday, 15th 
January, that my reasons for refusing to intervene were political reasons, but not good 
legal reasons, the te rm  'political' has m ore than one meaning. I adopt the distinction1 
made by the present Lord Chancellor when Attorney-General in 1969:

'In the field of responsibility for litigation, party political considerations do not 
affect the Attorney-Gencral's judgm ent. But it is of the nature of his officc that 
he must have constant regard towards what is politic in the broad sense of whai is 
in the public interest.'

The contention that his discretion to conscnt or refuse to act as plaintiff in relator 
proceedings is absolute, and not to be questioned or reviewed by the court, is based on 
judicial statements expressed in the courts and statements made by numerous dis
tinguished textbook writers as well as law officers past and current. If the Attorney- 
General is wrong, he is answerable to Parliament and to Parliament alone.

In Attorney-General (on the relation o/McWhirter) v Independent Broadcasting Authority1 
1 lie court, including my predecessor, Sir Peter Rawlinson QC, expressly accepted 
ilie principle that the Attorney-General has an absolute discretion and is answerable 
10 Parliament alone.

In that case Lord Denning MR said1 that if the Attorney-General refused leave for 
no good reason, or 011 entirely wrong grounds, an aggrieved citizen might come to 
1 lie courts for a declaration, but that is not the issue in this case.

The function of the Attorney-General in issue in the present proceedings was one 
of many functions of a discretionary nature exercised by him, not in a ministerial 
capacity, but in a special sphere divorced from  the collective responsibility of ministers.
Some of those functions are statutory, such as the grant or withholding of the Attorney- 
Gencral's fiat for certain types of prosecution. Others arc of ancient origin such as 
the power to go to the court ex officio; the relator function which is in issue directly 
in the present case; and the power to bring before the court matters which the 
Attorney-General asks the court to say arc in contempt of court. The common 
thread running through them  all is the Attorncy-General's answerability to 
Parliament and not to the courts.

It follows that the court cannot question the Attorney-General's reasons for acting 
or refusing to act. It cannot question his reasons directly or indirectly or deduce what 
those reasons were. I say with the utmost respect to your Lordships but also with 
the utmost firmness that the courts must not assume the mantle of Parliament.

These propositions are supported by Professor Edwards in his book4 when he says:

‘There is no need . . .  to add to the catalogue of common law powers and 
privileges associated with the first Law Officer of the Crown, except to mention

1 [iy69]C L j48
1 [197.1] I All lilt 689,“ ' ,/.t] QB 629
i 11073,] 1 All lilt 689 at 698, 699 [1973] QB <>10 at 6.j8
4 J Ll J lidwards. The Law Oilicers of the Crown (1964), p 7
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the absolute discretion he exercises in issuing o r w ithholding his fiat in relator 
actions. T h e  courts have repeatedly recognised their im potence to control ihe j  
Attorney-General in the  perform ance o f h it discretionary pow ers.'

They are also supported  by the following classic and often cited passage in Lmd 
Halsbury LC’s ju d g m e n t in London County Comici/ v Attorney-General1:

‘My Lords, one question has been raised . . .  which I confess I do not understand.
I m ean  the  suggestion that the courts have any pow er over the  jurisdiction of the b 
A ttorney-General w hen he is suing on behalf  o f  a re lator in a m a tte r  in which In
is the  only person w ho has to decide those questions. It m ay well be that it it 
tru e  tha t the  A ttorney-G eneral ought not to pu t into operation  the whole 
m achinery o f the first Law Officer o f the  Crow n in o rd e r  to bring  into court 
som e trifling m a tte r .  But if  he did, it w ould not go to his jurisdiction, it would 
go, I th ink , to the conduct o f  his office, and it m ight be m ade , perhaps in Parli-i- C 
m e n t, th e  subject o f  adverse c o m m e n t; bu t w hat right has a court o f  law to inter
vene? I f  the re  is excess o f pow er claimed by a particular public body, and it is a 
m a tte r  th a t concerns the  public, it seem s to m e  that it is for the  Attorney-General 
and not for the courts to de te rm ine  w h e the r  he ought to initiate litigation in 
tha t respect o r n o t . . .  In a case w here as a part o f  his public d u ty  he has a right to 
intervene, tha t which the courts can decide is w hether th e re  is excess of power d 
which he, the  A ttorney-G eneral, alleges. Those are the  functions o f the court: 
but the initiation o f th e  litigation, and th e  de term ination  o f the question whether 
it is a p ro pe r  case for the  A ttorney-General to proceed in, is a m a tte r  entirely 
beyond the jurisdiction o f this or any o the r  court. It is a question which the law 
o f this country has m ade  to reside exclusively in the A ttorney-General. I make 
this observation upon  it, though  the th ing has not been urged here at all, because t 
it seem s to  m e  very undesirable to th row  any doubt upon  the jurisdiction, or 
the independent excercisc o f it by the first Law Officer o f the C row n.’

O n the second m a jo r issue concerning m o re  specifically the question o f  the power 
o f the  individual to bring  proceedings to restrain the commission o f sonic unlawful 
act o r illegality o f general public im portance in cases w here the individual has no f 
special legal standing enabling h im  to bring  the proceedings himself, two question* 
arise: ( i)  to w hat extent is the A ttorncy-G encral’s nam e required  as plaimilf? (i) .ire 
there  circumstances in which his nam e being unavailable as plaintiff he can be joined 
as defendant and by such jo inder the want o f his nam e as plaintiff' can be cured? 
Subject to a recent s ta tu tory  exception u n d e r  s a i l  o f the Local G overnm ent Act 1971. 
ihe A ttorney-G eneral alone can m ove the court to restrain the  commission o f a crime 
as such, w h e th e r  he docs so ex officio or by lending his nam e as plaintiff' in a relaior 
action. But the re  arc o th e r  cases, o f which the present m ay well be one, where ii is 
open to a person o r  body having a special interest to take proceedings w ithout the 
A ttorney-G eneral’s help. For exam ple  the Post Officc itself as em ployer could 
proceed in to rt for an injunction against persons seeking to induce a breach of contract 
and could seek a declaration against the  unions to clear up  any doub t w hether an ^ 
offence has been o r w ould be com m itted . N or is the A ttorncy-G cneral’s con.se 111 
required  in an action for a declaration by any person w ho has a sufficiently proximate 
interest: any businessman who could show tha t he w ould be likely to be advei selv 
affected by the action o f  the postal o r  te legraph w orkers could seek a declaration. 
T here is no need for an injunction to m ak e  the law clear. In the present case 
the plaintiff has disclaimed any such special interest and sought m y  consent lor : 
proceedings for an injunction only. If a person w ith no special interest could obtain 
a declaration w ithout the Attorney-GencraPs consent, t h ^ ^ s  no need to join the 
A ttorney-General as a defendant, nor to seek his c o n s c n t l^ ^ J ta in  declaratory relief

W \  U U U U U t  V U U I U I I  U l  I UJ»i WII IWU V / A U u n i w y  - u u n w i u i y  / w -

which w ould settle the  issue w h e th e r  the unions' action is lawful or not. Whilst I 
J concede tha t there  is a case for reviewing tha t part o f  the law to see w hether the 

ancient procedures are  still necessary, I cannot concede tha t the right way o f changing 
the law is by a decision o f one court looking at one case. O nly Parliam ent, which is 
able to look at all aspects o f  the  m a tte r ,  can conduct such a review. Furtherm ore I 
refute the suggestion tha t th e  safeguards exercised by the Attorney-General have 
become obsolescent.

b T here is a very im p o rtan t difference betw een  cases w here  the Attorney-General 
consents to the use o f his n am e  to invoke the c ou rt’s procedure for injunctive relief
10 restrain the  com mission o f  crim inal offences and the  parallel procedure, which 
can be used by anyone w ho wishes, o f  going to the magistrates ' court and taking out 
a sum m ons. W here  the A ttorney-G eneral has allowed his nam e to be used in a 
criminal context, the  courts in the  exercise o f  the ir ow n discretion to g ran t relief by 

C way o f injunction start w ith  the  p resum ption  tha t if  the a ttorney has given his consent, 
prima facie the  injunction should be gran ted  because he w ould not have done so if 
the public interest w ere not involved. This is not to im ply  tha t the cou rt’s discretion 
was rem oved, bu t th e  court w ould  give the greatest possible weight to tha t fact.

T he  question has been  raised, if  a declaration can be obta ined w ithout the  Attorney- 
Ceneral’s conscnt, w hy not an injunction? W hen  there  is a breach, or threat of a 

d breach, o f  the  law affecting the  public generally, a private person with no greater 
interest than that o f o th e r  m e m b e rs  of the  public can only apply for an injunction 
with the  A ttorney-G eneral's consent. Dyson v ^llortiey-Getierii/1 said no m ore  than 
that a declaration could be m ad e  against the Crown. It is no authority  for the sugges
tion tha t the A ttorney-General can be m ade ;i defendant. N or do I wish to be taken 
as accepting w hat was said in Attorney-General (i>n the relation of A le Winner) v 

e Independent Broadcast!ug /tmliority2 which was based on Dvjoii v Attorney-General1,
The recent cases o f Congreve v Haute Office1 and  Secretary of State for Education ami 

Science v Metropolitan Borough ofTameside4 are  exam ples o f the court holding ministers ' 
decisions to be unlawful, bu t in those cases the decisions were the responsibility o f all 
m em bers o f the go vernm en t; bu t the present case is not o f tha t character. It falls 
within tha t discretionary sphere involving onerous and em barrassing decisions as to 

f what is the  balance o f  public interest, as for exam ple, in deciding w hether o r not to 
prosecute. In tha t sphere the A ttorney-G eneral alone is responsible for his functions 
and his conduct. A lthough he m ay get inform ation  fro m  w hatever source he thinks 
proper to enable h im  to m ake  up  his m ind , and may consult with colleagues, it is he 
in the end who has to do the balancing act, how ever un po pu la r that may m ake him. 
It is drilled in to  newly appoin ted  m inisters by the p rim e m inister o f the day that they 

9 must not seek to seek to dictate to the A ttorney-G eneral w hat decision he should 
take. W hen  he m akes his decisions he has to accept com ple te  responsibility for them . 
It is a m ost im p o rtan t part o f  the constitutional fram ew ork.

Suville QC for the  UPW and the POEU. I adopt everything tha t the A uorncy- 
Ccncral has said. T here  are a n u m b e r  o f differences betw een the position o f the UPW 

h and the POEU the chief one being that ip the case of the POEU no application was 
made for the A ttorney-G eneral's consent.

The plaintiff, though  seeking to enforce a public right, cannot act as parens p.uriae 
or pu rp o r t to act on behalf o f  the public. In bo th  .Hiioriiey-Generii/ *’ Biijiroiv5 and 
Attorney-General v Harris6, the  A ttorney-G eneral becam e the plaintiff'. He came in

 ̂ 1 [1911] ■ KB 410
1 [1973] 1 All ER^te [1973] QB 629
3 (1976] I All E R ^ B  1976] QB 619
•) (1976] 3 All ER^ST[i976] 3 WLR 641
5 119S7] I All ER 497. [ 1957] I QB SH
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not as the agent of the individual applicant but as the representative of (he pul'liv. 
protecting public rights. The action thereafter became one between the Crown a ml 
(he defendants. The plaintiff's amended statement of claim contains nothing in sup
port of the usual incidents of locus standi. It docs not .show that the plaimilV lut 
suffered any peculiar or special damage or infringement of any private legal right. To 
the extent that it claims infringement of a public right that a criminal offence shotiM 
not be committed, the Post Office Act 1969 makes it clear that there is not even .1 
public right to the mails or telegraph services and s 9(4) provides that the duties an J 
liabilities laid on the Post Office arc not to be enforceable by court proceedings.

L aw ton  LJ. There is an implicit public right that people can use the postal and 
telegraphic services and the right to have the criminal law obeyed is owned by the 
public at large. If in breach of the criminal law the public loses its rights, is it 10 Ik 
said that the court can do nothing because that right is nowhere written down?

SavilleQC, Even assuming that the plaintifT establishes a right to use the Post Oflkc 
facilities of which the unions without lawful justification threaten to deprive him. 
that is a claim in tort. The Trade Union and Labour Relations Act 1974, s 14(1), extend
ing the im m unity given by Trade Disputes Act 1906, provides that a trade union 
cannot be sued in tort and that means that it cannot have a declaratory judgment 
made against it.

L ord  D enning  M R . A union is not im m une under s z(i)(W) of the 1974 Art 
from  criminal proceedings.

Saville QC. Nothing in s 14 prevents trade unions from prosecution for the com
mission of criminal offences but the section docs prevent the court from  granting .111 
injunction against a union to restrain the commission of a tort which is also a chniin.il 
offence.

Newman for the plaintifT. Tlic authorities .support my submission that the courts li.ive 
a control over the Attorney-General if he neglects or wrongly performs his duty. 
They do not support the assertion that the Attorney-General has an absolute discretion 
whether proceedings should be initiated.

Cur adv vii/i

Z7th January. The following judgm ents were read.

L O R D  D E N N IN G  M R . On the Saturday before last, 15th January, an ordinary 
citizen came to this court. He came, he said, on behalf of the public at large. He told 
us that a powerful trade union was breaking the law, and was going on breaking it. 
He asked us to make an order restraining them  from doing so. We made the order. 
We made it in the very words of the statute o f  the realm. O ur order was effective. 
The trade union, to its credit, obeyed it. So there has been no trouble. The brcach of 
the law has been averted.

Yet the Attorney-General came before us on the next Tuesday, 18th January; aiul 
speaking with all the great authority of his office, he rebuked us. He told us that we 
had no jurisdiction to make that order. We had no right to do it without his consent; 
and he had refused his consent. It was for him, and for h u j^ lo n e ,  to decide whether 
this trade union should be restrained from breaking ihc^^P  And that so far .is lie 
was concerned, he was going to do nothing to stop it. He w.u not going to make any 
application to the court. And that no m em ber of the public could come either.

This submission is, to m y mind, contrary to the whole spirit of the law of England.

U W U I  JWt V M IHW« |  Wl * MMt Wi i tMW M W i i i W l w  •"* w

These courts arc open to every citizcn who conics and complains that the law is 
» being broken. So long as he has a proper case for consideration, we will hear it. 

No one shall forbid him access. He is not to be turned away on some technical objec
tion about locus standi. That is why we heard M r Blackburn1, when he complained 
that the Commissioner of Police was not enforcing the law as he should. It was why 
we heard M r Ross McWhirter1 when he told us that the Independent Broadcasting 
Authority was about to fail in its statutory duties. It is why we have heard Mr 

b Courict now.
Yet the submission has been m ade; and the m atter is of such great constitutional 

importance that I m ust examine it in detail. It arises out of events in a far-off land. 
South Africa. It has great problems. One of them  is the organisation of labour in trade 
unions. The handling of it by the government of the country has come under 
criticism by an international organisation of trade unions. This international organisa- 

C tion seeks to build up public opinion against South Africa. It launched a campaign of 
protest and called on the trade unions of other countries to support the campaign. It 
called for ‘international solidarity'. The trade union leaders of England responded 
to the call. They asked the trade unions of England to boycott all dealings with 
South Africa for one week, from  midnight on Sunday, 16th January 1977. One of 
these unions was the Union of Post Office Workers (‘the UPW'). This union determined 

d  to impose a boycott of all communications between this country and South Africa.
It was all done very quickly without consulting the workers and before anyone 

could do anything about it. This is the time-table. On Thursday, i ] th  January, the 
executive com mittee of the UPW met, 31 of them, and unanimously decided to 
impose a boycott. They knew that it might possibly be illegal, and yet they decided 
to do it. At least 1 so infer from the evidence, which has not been contradicted. On 

e that very evening on the nine o'clock news bulletin it was reported that the executive 
council of the UPW had resolved that day to call 011 their m embers to interfere with 
1 lie passage of mail in the course of transmission by post between the Republic of 
South Africa and England and Wales. Immediately afterwards the general secretary 
of the UPW spoke on television. It was put to him that the action was in fact unlawful 
and illegal. He replied that the m atte r had never been tested in the courts, and that 

f  the laws relating to it dated from Queen Anne and were more appropriate lor dealing 
with highwaymen and footpads.

On the next day, 14th January, The Times newspaper carried this report:

'W ith unanimous resolve, the 31 mem bers of the executive of the Union ol 
Post Officc Workers decided yesterday to brave possible legal action under the 
Post OfTicc Act and boycott all telephone calls, mail and telegrams to South 
Africa next week. Their action, taken in response to a call for “ international 
solidarity" from  the International Confederation of Free Trade Unions, is being 
followed by other unions who hope to influence apartheid policy . . .  The Post 
OfTicc Engineering Union said it would instruct its mem bers not to provide or 
maintain circuits to the country except in a m atter o f  “ life and death".'

^  There is an association called the National Association for Freedom of which we 
know nothing cxccpt that it has a secretary, Mr John Prcndergast Gouriet. It is said 
by its critics to be a right wing pressure group. But that is no concern of ours. On 
Friday m orning Mr Gouriet consulted lawyers to see if the action of the UPW was 
lawful or not; and, if it was unlawful, whether anything could be done to stop it. 
The lawyers advised that it was unlawful and that Mr Gouriet's proper course, as a 

/  citizen, was to draw the m atte r to the attention of the Attorney-General so as to see 
if he would h in ^ d f  take action or, alternatively, would give his consent to Mr Gouriet

1 i< v M e ir o j io l in r  J ice  C o n n ,  e x  p a n e  Blackburn  [1968] 1 A ll  E R  763. [1968] 2 Q B  118 

1 Attorney-General (on the relation o f  M e W h in e r )  v IntU jiemUnt Broadcasting A uthority  [ i y 7j ]
1 A ll E R  689, [1973] Q B  619
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himself taking action to stop it. If the Attorney-General took action himself, it woulJ 
be what we call an action ex officio, in which he would pu( (he whole weight of Iu< t  
office and authority behind it. If he did not take action himself, but gave his consent 
for Mr Gouriet to take action, his fiat as the lawyers call it, then it would be what wc 
call a ‘relator action*, that is an action by the Attorney-General ‘on the relation ol Mr 
Gourict’, or, more understandably, on the information given by Mr Gouriet. In ili.it 
case the Attorney-General would himself be, in strictness of law, the party to the 
suit, but Mr Gouriet would be, as an old writer put i t , ‘the life of the suit’: see Calvert b 
on Parties'. If it failed, M r Gourict would be liable to pay the costs. But Mr Gouriei, 
as relator, would be acting not on behalf of himself alone, or of the association of 
which he was secretary, but on behalf of the public at large.

At 12.45 p m  on the Friday, the Attorney-General was asked for his consent. Ai 
3.32 p m  he refused, saying:

‘Having considered all the circumstanccs, including the public in terest. . .  1 c 
have come to the conclusion that in relation to this application I should not give 
my consent/

Thereupon Mr Gouriet issued a writ in his own nam e against the union, asking for 
an injunction to restrain the UPW from breaking the law. He applied to the judge in 
chambers for an injunction. It was refused. On Saturday, 15th January Mr Gourict d 
appealed to this court. We granted an injunction which the trade union obeyed. So 
the proposed boycott did not take place.

Was the boycott illegal?
Ac the hearc of this case lies this question: suppose a trade union, or its officers, 

call on the workers in the Post Office to detain or delay any letters which are addressed e 
to a named firm or to a named country: is their action lawful?

In some quarters doubts have been expressed. As recently as 4th November 1976. 
in the House of Commons, the Secretary of State for Employm ent1 said that the 
question 'has never been (csted in a c o u r t . . .  in the absence of any court decision 
as guidance, it would be most improper for m e to express a view whether a criminal 
act had been committed'. This doubt was repeated by the general secretary of the f  
UPW 011 television on Thursday, 13th January, when he said: 'This m atter has never 
been tested in the courts. The laws relating to it date from Queen Auue and are more 
appropriate for dealing with highwaymen and footpads.'

Seeing that these doubts have been expressed in such high quarters, I muse say, as 
firmly as I can, that if a trade union or its officers gave such a call to its workers, it 
would be acting unlawfully. It matters not that the call was in contemplation or g 
furtherance of a ‘trade dispute’. May be it was. May be it was not. No matter. The 
very call to the workers would be a criminal offence by the trade union and its officers; 
and every worker who obeyed the call would himself be guilty of a criminal offence. 
The union itself could be prosecuted in the criminal courts in its own name: see 
s *(*X<0 ° f  the Trade Union and Labour Relations Act 1974. Its officers could be 
prosecuted too. So could each one of the workers. The prosecution could be under- h 
taken by the police, or by any private citi/.cn. Any one of them  could undertake a 
prosecution. If ic was proceeded with, no one could stop it except the Atiorney- 
General. He could enter what wc lawyers call a ‘nolle prosequi', that is. he could say 
that he was not willing that the prosecution should continue: although, I must say, 
that I cannot imagine him doing it in any such case as I have visualised—at any raie 
not if he was doing his duty. j

It was suggested that this offence was out of date, that it was fitted for ihc days of 
Queen Anne, and 1101 for present limes. To iliis I’a r l i ^ f k  itself lias given ilu

1 C a l v e r i ’s T r e a i i s e  u p o n  i l ie  l..i\v re s p e c t in g  P a r t ie s  l o s u i i s  in l : i | u i i y ( i i u l  l \ l n ,  1847), |> j«>tt
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answer. The offence, it is true, dates back to the year 1710. That was the year in which 
the General Post Office was first established. By s 40 of 9 Anne c 10, it was made an 
ulTence wilfully to detain or delay any postal letter or packet. The penalty was £10 
lor every such offence. That would be about £500 now. It could be recovered by any 
informer by action or information in the civil courts. Moreocver, any worker in the 
Post Office so offending lost his job, and he was debarred for ever from  being em 
ployed by the Post Office. They were pretty strict in those days. Since that time 
Parliament has re-enacted the law in virtually the same words, but altering the 
penalties, making it simply im prisonment or fine. This law was re-enacted by the 
Post Office Acts in the days of coaches and horses in 1837. of railway trains in 1907. 
of m otor cars in 1953, and of aircraft in 1969. The modern language is s 58 of the 
Post Office Act 1953 (as amended):

‘If any officer of the Post Office, contrary to his duty op en s . . .  any postal 
packet in the course of transmission by post, or wilfully detains or delays, or 
procures or suffers to be detained or delayed, any such postal packet, he shall be 
guilty of a misdemeanour and be liable to imprisonment for a term  not exceeding 
two years, or to a fine, or both.”

Scction 68 provides:

'If any person solicits or endeavours to procure any other person to commit 
[such an offence], he shall be guilty of a misdemeanour, and be liable to 
imprisonment for a te rm  not exceeding two years.'

Those enactments are so clear that I sec no reason for any one to require the position 
to be tested in the courts. If the trade union, or its officers, asked for the advice of 
any lawyer, the answer must have been: ‘You cannot do it. It is contrary to law.’

1 would only add this one word about a "trade dispute'. If the trade union, or its 
officers, made the call in contemplation or furtherance of a ‘trade dispute’, they could 
not be sued in tort. No private individual could sue them in respect of his private 
rights either for damages or for an injunction: sees 14 of the Trade Union and Labour 
Relations Act 1974: but this would not relieve the union, or its officers, or the workers, 
in the slightest degree of their responsibility before the criminal law.

It was half suggested that the dispute in this case might be a ‘trade dispute’; but 
that will not bear examination for one m om ent. This was not a dispute between 
employers and workers, or between workers and workers' within s 29 of the »974 
Act. It was a dispute between the International Confederation of Free Trade Unions 
and the South African government, which would not affect the workers in Great 
Britain in the slightest.

I would mention one interesting sidelight. It is about some other vital industries. 
In 1875 Parliament put the workers in gas or water works on the same footing as 
post officc workers. They were guilty of a criminal offence if they did anything 
wilfully to deprive people of their gas or water supply: see s 4 of the Conspiracy and 
Protection of Property Act 1875. The same also applied to electricity workers: 
see s 31 of the Electricity (Supply) Act 1919. Those provisions as to gas, water and 
clcciriciiy were repealed 111 1971: see the Industrial Relations Aci 1971. Sch 9. But 
the provisions as to post office workers have remained unrepealed to this very day. 
I expect that the Union of Post Officc Workers think thai this is unfair discrimination 
against them  by Parliament. If the workers can deprive the public of their gas, vvaier 
or electricity without being subjected to the penalties of the criminal law, why should 
not the post officc workers likewise be at liberty to deprive the public of their postal 
services? The answer is that Parliament has not thought fit 10 do so. It has re-affirmed 
ihe law as ii li^a^ 'M ed for ihe Iasi zoo years, 1l1.1t ii any employee ol ilie post office 
wilfully de lay .^^^  .iins a letter or postal packet he is guilty ol an offence. Unless 
and 111111I ihe law is repealed by Parliament, ihe Union ol Posi Office Workers musi 
obey it. So must all the postal workers. Let there be no mistake about it.
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pretended power of dispensing with laws or thc execution of laws by recall 
authorise as it hath been assumed and exercised of late is illegall.' 4

Mcrcifuily our Constitution has, 1 believe, provided a remedy. It is what 1 luve saul 
already. If thc Attorney-General refuses to give his consent to the enforcement ol ilic 
criminal law, then any citizen in the land can come to thc courts- and ask that the law 
be enforced. This is an essential safeguard; for were it not so, the Attorney-General 
could, by his veto, saying '1 do not consent', make thc criminal law of no efiect. Gm- ^ 
fronted with a powerful subjcct whom he feared to offend, he could refuse his conscnt 
time and time again. Then that subject could disregard the law with impunity. It 
would indeed be above the law. This cannot be permitted. To every subjcct in ilm 
land, no m atter how powerful, 1 would use Thomas Fuller's words over 300 years ago:
'Be you never so high, the law is above you.'

C
Procedure

But when a citizen comes in this way on his own—to enforce a right owed to the 
public at large—he ought, I think, not only to sue thc infringers, but he ought also to 
join the Attorney-General as a defendant. That is, I think, clear from  what Lord 
Kingsdown said in Lang v Purv«‘, and Viscount Maugham said in London Passenger 
Transport Board v Moscrop1. For once the Attorney-General is there—as plainiifl nr d 
defendant—to give his assistance for or against—the court can m ake a declaration ol 
what the law is. So that the defendant thenceforward will have no excuse for not 
obeying it. That follows from Dyson v Attorney-GeneralJ ; especially from thc judg
ment of Farwell LJ4. As there, so here. It would be a blot on our system of law and 
procedure if there was no way by which a decision on the scope of thc criminal law 
could be obtained save by launching a private prosecution. And, if the court 1.111 g 
grant a declaration, 1 see no reason why it should not grant an injunction against the 
infringers; even a final injunction. For the last too years, ever since the Supreme 
Court of Judicature Act 1873, the courts have by statute had jurisdiction to grant an 
injunction ‘in all cases in which it appears to thc court to be just or convenient’ that 
such order should be made. 1 know that it has been said by O rm rod J in Montgoinciv \ 
Montgomery5, and by m e in Thorne v British Broadcasting Corpn6 that this only applies / 
to an injunction 'to  protect a right'. But that was too narrowly stated: see Spry on 
Equitable Remedies7, incidentally, a book from Australia. It is now established In 
decisions of this court that an injunction can be granted to prevent the commission ol .1 
criminal offence. It can certainly be granted when one of thc public sues wiili the 
consent of the Attorney-General: see Attorney-General v Harris8; and Attorney- 
General v Chaudry9, where I said, I believe rightly: T h c  High Court has jurisdiction 10 g 
ensure obedience to thc law whenever it is just and convenient to do so.‘ And if the 
court has jurisdiction when thc Attorney-General is thc plaintiff, so also it has .1 
jurisdiction when a m em ber of the public is thc plaintiff.

O f course, it does not follow that, if thc court grants an injunction, it will be followed 
up, in case of disobedience, by committal to prison or sequestration of assets, or 
anything of that kind. I trust that this will never be necessary. The trade union in /) 
this case has very properly obeyed thc law. If it should happen in thc future—I trusi

1 (1851) 15 Moo PCC 389 at 422
1 [1941] 1 All ER 97 at 104. [1942] AC 332 at 345
3 [1911 ] 1 KB 410; subsequent proceedings [1912] 1 Ch 158
4 [1911] 1 KB 410 at 421
5 [1964] 2 All ER 22 at 2], [1965] P 46 at 50
6 [1967] 2 All BR 1225 at 1226, [1967] 1 WLR 1104 at 1109
7 ( I97i )  PP  309. 3>o
8 [i960] 3 All ER 207, [1961] 1 QB 74
9 [1971] 3 All UR 938 at 947, [1971] 1 WI.R H. 1.1 at 1(124
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it never will—that a trade union should disobey the order o f the court—then con- Cft
4 sideration would have to be given to the measures necessary to enforce it. But that I CD

would leave till another day. All that is necessary today is to declare what the law is.

C im d iii io n
Returning to the present case. Our decision that Saturday has been justified by events.

We issued an injunction. It was obeyed. The boycott was called off. If we had held 1
h ihat Mr Gourict had no locus standi, we could have done nothing. The law would

have been broken. Thc boycott would have continued. This proves to m y mind that 
w e were right to hear him and to issue an injunction. There is no need to continue the 
injunction. The week has passed quietly. There is no threat of a further boycott.
But thc great constitutional issue remains. It has been retained in thc form of this 
question: notwithstanding the refusal of conscnt by thc Attorney-General to bring 

C relator proceedings, was thc plaintiff entitled to proceed in his action for an injunction 
against the trade union? My answer is that thc plaintiff was entitled so to proceed.
1 would not strike the action out. I would, if need be, grant a declaration.

There is one thing more. The Attorney-General told us that, if we decided as we 
do today, we should be changing thc law; and that we had no right to do so. It could 
only be done by Parliament. In one sense that is true. In another it is not. 

fj it is true when we arc considering the enacted law. That is, in this case the law 
which says that postal workers must not detain or delay any letters in the course of 
transmission by post; and which says that no one shall solicit or endeavour to procure 
them to do so. That is thc law enacted by Parlament. It is, 1 take it, thc will of Parlia
ment that it shall be obeyed. Even by thc most powerful. Even by thc trade unions.
We cannot change that law. We sit here to carry out the will of Parliament. To see 

g that the law is obeyed. And that we will do.
In another sense the proposition put forward by the Attorney-General is not true.

It is not true when we are considering the powers of the Attorney-General and the 
prerogative which he claims. Parliament has passed no enactment on it. There is no 
binding precedent in our books on it. It is a new thing. Whenever a new situation 
arises which has not been considered before, the judges have to say what the law is.

/  In so doing, we do not change thc law. We declare it. We consider it on principle; 
and then pronounce 011 it. As the old writers quaintly put it, the law lies in the breast 
of the judges’. And when the Attorney-General comes, as he does here, and tells us 
that he has a prerogative—a prerogative by which he alone is the one who can say 
whether thc criminal law should be enforced in these courts or not—then I say he has 
no such prerogative. He has no prerogative to suspend or dispense with the taws of 

g lingland. If he does not give his consent, then any citizen ol the land—any one of the 
public at large who is adversely affected—can come to this court and ask that the law 
he enforced. Let no one say that in this we are prejudiced. We have but one prejudice.
That is to uphold the law. And that we will do, whatever befall. Nothing shall deter 
its from doing our duly.

h L A W T O N  LJ. The issue in this case, in m y judgm ent, is not whether the Attorney- 
General is answerable to thc courts as to the discharge of his functions, but whether 
ihe plaintiff, after the Attorney-Gencral‘s refusal to conscnt to a relator action for an 
injunction against thc UPW, has any right to ask the court to stop a threatened breach 
of the criminal law. If he has, it is my judicial’duty to ensure that he gets what he is 

. entitled to. Chapter XXIX of Magna Carta* says so.
 ̂ There is no question of a clash between the courts and Parliament. Still less is 

there any question of this court impugning, as has been suggested, the honour, 
reputation and r j^ fc  Parliament, and in particular ol the Mouse ol Commons. The

i (1297) 25 l:.d\v 1
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opposite is the case. In 1953 Parliament enacted the Post Officc Act with its pro
hibition, under the penalties of the criminal law, of the wilful detaining or delaying of j  
any postal packet. The same Act, by s 68, forbade any person to solicit or endeavour 
to procure any person to detain or delay postal packets. Parliament considered tint 
Act again in 1969 and amended it1. Postal workers continued to be subjcct 10 ihc 
prohibitions set out in s 58 of the 1953 Act. Persons who were not postal workers (and 
this would include trade unions and their officers) were still to be bound by s 68. In 
1969 it cannot have escaped the notice of many mem bers of both Houses of Parliament b 
that this section would prohibit trade unions and their officers from  urging industrial 
action which would interfere with the mails; yet s 68 remained in force. 1 infer that 
Parliament intended the law as set out in those two Acts to be enforced. It would not 
have enacted either Act if it had not so intended.

It is my judicial duty to ensure as best I can within the jurisdiction invested in me 
that the law, as enacted by Parliament, is obeyed. The oath, which as required by c 
Parliament, I took when I became a judge required m e to 'well and truly serve our 
Sovereign Lady the Queen* and to ‘do right to all m anner of people after the laws and 
usages of this realm  without fear or favour, affection or ill will*. I should be acting in 
breach of m y oath and of m y duty to the Sovereign and Parliament if on being asked 
to enforce the law as laid down by Parliament I did not do whatever I could to see that 
it was not broken. ^

The Attorney-General has submitted (irmly that without his conscnt no citizen can 
ask the court to enforce the clear provisions of an Act of Parliament even though there 
is ample evidence that if no action is taken in all parts of the realm there arc likelv to 
be widespread breaches of the law which will interfere with the rights of all i lor 
Majesty's subjects. This is not a new contention by a law officer. The previous holder 
of the office of Attorney-General, Sir Peter Rawlinson, m ade the same submission in * 
Attorney-General (on the relation o f McWhirter) v Independent Broadcasting Authorin'. 
This court queried the submission which the Attorney-General made but was not 
called on to decide then, whether it was well founded, as in the end he gave his consent 
to relator proceedings. In this case the Attorney-General has stood his ground, l-or 
the first time ever this court has been called on to adjudge whether his submission, 
which accords with the opinions of many of his predecessors, is sound. Although the I 
issue is one of general constitutional importance, as in all cases, it must be considered 
against the background o f  facts. Lord Denning MR has said what they arc. I will deal 
solely with what seems to m e to be thc conscqucnces which must have followed from 
Mr T om  Jackson s appearance on television on Thursday, 13th January 1977, and were 
likely to follow if after midnight on 16th January thc m embers of his union did what 
thc union seemed about to tell them  to do. g

Had not this court intervened on Saturday, 15th January, on thc following Monday 
tens of thousands of ordinary law-abiding citi/.cns, some young, some nearing retire
ment, would have had to choose between being loyal to their union or breaking thc 
law. Mr Jackson's reference to thc antiquity of the law may have led some to think 
that the law was obscure and out o f  date. It was neither. Refusal to obey union 
instructions could have had unpleasant and serious consequences; so could breaking h 
thc law. If ever a situation called for someone in a position of authority and influence 
to state what the law was, this was it.

The public generally was likely to be affected by the threatened union action, l or 
seven days they would be unable to use such facilities as thc Post Office provided for 
communication with South Africa. Some, like the plaintiff, would not be badly 
affected; they would merely be deprived of thc facilities if they wanted to use them. /  
Others, such as those engaged in industry and commerce, m i g ^ h e  badly affected.

1.

1 I'ost Office Act 1969, s 87(1)
1 [1973] 1 All ER 689. [197J] QB 619
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They might have to face heavy losses. Exports orders could have been lost. Com-
4  munication between family and friends would have been interrupted. Lastly, but not 

least, thc many people in this realm, who to their credit, try to help, encourage and 
sustain thc coloured population of South Africa would have been deprived of the 
channels of communication.

Those who were likely to be affected financially in their business may, as individuals, 
have been unable to prevent loss and damage by applying to thc court for an injunction 

b 10 restrain what seemed to be threatened criminal acts. This is what counsel for the 
UPW and the POEU submitted in a d ea r  and powerful argument. An action to 
restrain a trade union from  com mitting an illegal act which is likely to cause financial 
loss is, he said, an action in tort even though it is also a crime. Section 14 of the Trade 
Union and Labour Relations Act 1974 provides that no such action shall lie. It follows, 
if this be right (and it may be), and the Attorney-General also is right in his submission, 

C then a citizen who is likely to suffer financial loss if a crime is com mitted cannot ask 
ihe courts to stop the threatened crime. All he can do, submitted counsel for the 
UPW is to prosecute after the crime has been com mitted. By the same reasoning, as 
was pointed out in the course of argument, if a union instructed a picket line to 
prevent by force a m an from  entering his own property, he could not ask the courts 
lor protection. All he could do would be to prosecute after he had been assaulted. 

d The Attorney-General was not in court when counsel for the UPW made his 
submission so I do not know whether he agrees with it; but if counsel's submission is 
right, this might well be the state of the law. If it is, the public in m y opinion have 
cause for concern. In this case we do not have to decide whether counsel for the 
UPW s submission is right because the plaintill lias not asked us to protect hi*' personal 
right to use the facilities of the Post Office. He has asked us by injunction to try to stop 

e what seems to be a threatened breach of the criminal law, thc Attorney-General 
having refused to take action himself or conscnt to thc plaintiff doing so in his name.

If there is a gap in thc law which leaves citizens unprotected, I am  mindful of thc 
Attorncy-Gcneral's courteous and tactful rem inder to the court that we have no right 
to legislate to (ill that gap. This is for Parliament to do. I agree. Ilut is there such a 
gap as to leave thc judges powerless to prevent a threatened breach of the criminal 
law? O ur predecessors on the bench have not in the past been stopped from  doing 
justice according to the law and usages of thc realm  bccausc of procedural difficulties, 
l-rom such researches into the past as counsci have been able to carry out in the short 
time available to them, thc relator action itself was a procedural device evolved by 
the old courts of Chancery and Exchequer to enable justice to be done.

What docs justice require in the kind of circumstances arising in this case? First, 
9 that no person (and that includes a trade union) should be allowed to put himself 

above thc law. Secondly, that the law should be applied to all without fear or favour, 
.illcction or ill will. Thirdly, that no one, be he judge or minister, should dispense 
with or suspend thc laws and their execution without the consent of Parliament. Thc 
Hill of Rights (1688)' says so. Now thc law docs not enforce itself. Someone has to 
aci in the nam e of the law. In these days there are many persons and bodies who have 
the duiy of enforcing thc law. At the head of them  all stands the Attornev-General. 
Any such persons, o ther than the Attorney-General, who do not discharge their dutv 
can be obliged to do so by order of the co u r t: see R v Metropolitan Police Comr, ex parte 
lllitikbtirn* per Lord Denning MR and Edmund Davies LJ. No order can be made 
against the Attorney-General bccausc he acts on behall ol ihe Crown. II lor his ow n 

. reasons he decides not to enforce thc law this court cannot make him  do so. Nor can it 
I make him  reveal what his reasons for not acting were. It does not follow that if he 

will not act, no one c l s J f c  ,

1 1 Will 6c Mar Sess 2 ci
1 [1968] 1 All ER 763 at 769, 777, [1968] 1 Qll 118 ai 136, uH, i.|n cc
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Law enforcement has two aspccts, the prevention of law breaking and the punish
m ent of law breakers. It is a principle of thc day-to-day administration of ihe crimin.il j 
law that law enforcement otlicers such as thc police arc better employed trying n> 
prevent the commission of offences than by prosecuting offenders. In thc Attorney. 
General’s law enforcement capacity this principle should, in m y opinion, apply to Inn. 
too. If he applies for an injunction, the threatened criminal act may nevet Ik- nun- 
mitted. He must, of course, have a discretion. He is no one's lackey to put the law 
into operation at the behest of busybodies and mischief-makers. Hut a citizen, such .<> i 
the plaintiff, who invites the Attorney-Gcncral’s attention to threatened widespread 
breaches of the criminal law which, if committed, will affect everyone in the realm, 
and some gravely, should not be regarded either as a busybody or a mischief-maker.
In his prosecuting capacity, in m y opinion, the Attorney-General s discretion is much 
wider. He is not then concerned with preventing breaches of the law but with 
securing the punishment of offenders. He must act in mercy. He can look ai c.uli 
case; but if he approaches his function of preventing breaches of the criminal law in 
thc same way, there is a danger that he may unwittingly end by dispensing with the 
law in favour of individuals. That the courts must do their best to prevent, l-.ven 
when the Attorney-General does decide not to prosecute, any private citizen can do m* 
unless Parliament has expressly taken that right away.

Some long time ago (it is not clear when, may be in thc 17th century) the relaiui 
action began. It seems to have been a procedural device. Its history, as far as ii is 
known, is set out in Professor S A de Smith's Judicial Review of Administrative 
Action*. By thc middle of thc 19th ccntury it is dear from  the reports that ihe relator 
action was much used when there had been an alleged breach of the law having 
public consequences which did not affect thc relator any more than any one else. In 
cases involving charities it seems that in some cases the Attorney-General could In- 
required ’to call upon thc Courts to give relief and assistance to the objects of a chat 11 v 
who do not apply for it themselves'; sec Attorney-General v Magdalen College, O.y/oiil-. 
There is evidence from thc reports of this period that thc getting of the Attorney- 
General’s conscnt for legal processes had become little more than a formality. 1 Ini' 
in cases where a party sought to repeal letters patent he applied to the Attorney 
General for his fiat to issue a writ of scire facias. Thc writ seems to have issued as ul 
course. Lord Langdalc MR in The Queen v Prosser1 said that it ouglu not to be so 
issued.

During the second half of thc 19th ccntury it does not seem to have been dilliailt n> 
get thc Attorncy-Gcncral’s conscnt to take relator proceedings' to enforce rights 
having public conscqucnccs. Disputes arose as to whether he should have given hi' 
consent. The courts showed no reluctance to enquire into this question. The Attorney- 
Generals of this period did not seek to say that thc courts had no jurisdiction u> 
question their discretion. An example is provided by Attorney-General v Great histeru 
Railway Co4. The Great Eastern Railway Co were alleged to have exceeded tlitrir 
powers. An action was commenced by the Attorney-General, at the relation ot a 
manufacturer of rolling stock, to restrain thc company from letting rolling stock mi 
hire and from  manufacturing any rolling stock for the purpose of so letting it. I lie 
Attorney-General, Sir John Holker, appeared. The Court of Appeal was concerned 
about his standing in that case. Argument was heard. Thc Attorney-General did not 
submit that the court had no jurisdiction to enquire into his standing or to challenge 
his discretion in giving his conscnt to thc relator proceedings. Between thc member' 
of thc court there was a difference of opinion as to the right of thc Attorney-General 
to intervene in thc ease. James LJ was of the opinion that the Attorney-General should

1 3 rd  E d it ( 1973). p p  .185-388
2 (1854) 18 lle .iv  113 a t 242

3 (1848) 11 B cav  306 a t 313

4 (1879) 11 Hi D | |l>
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not have given his consent. Baggallay LJ took the opposite view. He said* that thc 

a Great Eastern Railway Co had exceeded their powers and had done and threatened to 
do that which thc law forbade. He went on2:

‘It is the interest of the public that thc law should in all rcspects be respected 
and observed, and if thc law is transgressed or threatened to be transgressed, as in ,
my opinion it has been by the Grent Uastern Company, it is the duty of the Attorncy- 

b General to take thc ncccssary steps to enforce it, nor docs it make any difference 
whether he sues ex ojficio or at the instance of relators.’

1 infer from  the cases that until the end of thc 19th century everyone, including the 
judges and thc law officers, appreciated that relator actions were a convenient pro
cedural dcvicc enabling m em bers of (he public to enforce public rights when the 

c public interest justified enforcement.
At the beginning of this ccntury came the case of thc London County Council v 

Attorney-GeneralJ. The hcadnote3 of the report of that ease includes this statement;

‘The jurisdiction o f  thc Attorney-General to decide in what cases it is proper for 
him  to sue on behalf of relators is absolute.’

d  It is based on what Lord Halsbury L C  said, and what he said was concurred in by 
Lord Macnaghten5. In that case the statement was obiter because as Lord 
Halsbury LC6 himself said: ’. . .  the thing has not been argued here at a l l . . . ’ That 
does not m atter bccausc in other cases, and in particular in Attorney-General v West
minster City Council7, which is binding on this court unless it can be distinguished on 
well-known grounds, thc dictum  was followed and applied. For my part I am  of the 

e opinion that I must follow it as far as it goes. I accept that the courts have no jurisdic
tion over thc discretion of thc Attorney-General as to when, and when not, he should 
seek to enforce the law having public consequences. The courts cannot make him 
act if he docs not wish to do so; nor can they, as of right, call on him to explain why he 
h a s  not actcd. In this case he was given an opportunity to explain but, as he was 
entitled to do, he did not. 1 accept, too, that on the cases binding on me, this court 

/  cannot proceed in relation to thc Attorney-Gcncral’s law enforcement function on thc 
same basis as it has proceeded when ministers have been alleged to have actcd in 
excess of powers. 1 have in mind such eases as Ptuijield v Minuter o f Agriculture8 in 
which thc House of Lords rejected thc m inister’s claim that he had an absolute 
discretion whether to refer a complaint to a statutory com m ittee of investigation.
The problem still remains, however, whether, after the Attorney-Gcncral’s refusal to 

9 conscnt to a relator action, the plaintiff is without rights of any kind to try to get the 
criminal law enforced when its breach will deprive him and all other persons in the 
realm of their right to use the facilities provided by the Post Office.

Counsel on behalf of the Attorney-General submitted that this problem  had been 
decided by Thorne v British Broadcasting Corpn9 which was a decision of this court.
Dr Thorne brought an action against thc British Broadcasting Corporation claiming 

h an injunction to restrain them  from  conducting propaganda of racial hatred against 
1 he German people contrary to thc provisions of s 6 of thc Race Relations Act 1963.

1 (1879) j  1 C h  D  449 a t 499. 500
2 11 C lt D  449 a t  500

, 3 [1902] A C  165

/  4 [1902] A C  165 a t  168, 169

5 [1902] A C  16 ;

6 11902] A C  165

7 [i«>2.|l 2 C li 4 1 6 , ^ ^  A ll l i l t  IU-|> 1 <>2

8 [196MI 1 A ll l i l t  6 9 4 . 1196M] A C  997 a t 1016

9 [ i 9<>7j  2 All UR 1 225, [1967] i W l .R  1104
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There was a short answer to this claim. It was given by Danckwerts and Winn LJJ'. 
Parliament by statute had given control of the remedies under the Race Relation* 
Act 1965 to the Attorney-General. All the m em bers of the court, however, adjudged 
that the plaintiff's claim al.so failed bccausc lie had not alleged, and did not luve. 
any legal right of his own which had been infringed by the alleged acts of the BriiMi 
Broadcasting Corporation. Further, he had not tried to get the Attorney-Gener.il\  
consent to a relator action. I would distinguish that case from the present on ilic 
ground that in the present case the plaintiff had himself a right which was threatened. 
The fact that every other person in the realm  had it too does not make it any less j  
right which he could use. He has asked this court to enforce the criminal law so that 
he and the rest of the public can enjoy that right.

The court cannot give him  leave to bring a relator action: it has no jurisdiction to Jo 
so. It cannot invent causes of action. W hat it can do is to use, apply and, if neccssarv, 
adapt, existing procedures. One procedure which may be available is the declaratory 
judgm ent. It had been known for a very long time to the courts of Chancery and 
Exchequer. It fell into abeyance in the first half of the 19th ccntury; but under the 
Supreme Court of judicature Act 1873, it became part of the inheritance of the 
Supreme Court of judicature.

Since 1883 the Rules of the Supreme Court have regulated the practice and pro
cedure of the court in the making of declaratory judgments. This was done by RSC 
Ord 25, r 5, of the 1883 rules. The present rule is RSC Ord 15, r  16. Under the present 
rule no action or proceeding shall be open to objection on the ground that a mcrclv 
declaratory judgm ent or order is sought and the courts are empowered to make 
binding declarations of right whether any consequential relief is or could be claimed 
or not.

At first after 1883 the courts seem to have been reluctant to make declarations save 
in cases where other relief might have been claimed for a legal wrong and insisted 1 hat 
the jurisdiction should be exercised with great caution. Then came Dyson v /Uionifv- 
GeneraP. Since then the jurisdiction to make declaratory judgm ents has often been 
used but it remains a discretionary 011c. Can the plaintiff obtain against the Attorney - 
Ccneral a declaratory judgm ent such as he is now seeking in his re-amended statement 
of claim?

The Attorney-General submitted that no one can obtain a declaratory judgment as 
to the criminal law without his intervention. RSC Ord 15, r  16 provides 110 such 
limitation. If it exists, it must be found elsewhere. Counsel for the unions submitted 
that it is to be found in thc principle enunciated by the House of Lords in London 
Passenger Transport Board v Moscrop1. Thc question for decision was whether the 
appellant board had contravened the provisions of s 6(1) of the Trade Disputes and 
Trade Union Act 1927. The respondent asked for a declaration that they had. At the 
trial, which was before Morton J*, no question arose whether in the circumstances it 
was competent for the court to m ake a declaratory judgm ent. I11 the House of Lords 
counsel are not reported as having raised any query about this. Viscount Maugham5, 
however, did so in these terms:

'I cannot call to mind any action for a declaration in which (as in this ease) the 
plaintiff claimed no right for himself, but sought to deprive others of a right 
which does not interfere with his liberty or his private rights. Still less can I think 
that there is any precedent for such an action in the absence of the persons who 
are interested in opposing the declaration. It has been stated again and again, and

1 [1967] 2 All ER 1225 at 1227, [1967] 1 WLU 1104 at 1109, 1110
2 [1911] 1 KB 410; iiibifyiioin proceedings [1912] 1 Ch 15a
3 [ 1942] 1 All ER 97, [1942] AC 332

4 [1940] 3 All ER 225, [1940] Ch 775

5 [1942J 1 All ER 97 at 103, 104, [1942] AC 332 at 344, 345
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also in this House, that the jurisdiction to give a declaratory judgm ent should be 
j  exercised "with great care and jealousy” . . .  What special interest had the 

respondent to enable him  to bring this action? We are not here concerned with 
anything but his civil right, if any, under the section. I think it is plain that there 
has been 110 interference with any private right of his, nor has he sulfcrcd special 
damage peculiar to himself from the alleged breach of thc general prohibition as 
to ccrtian acts directed to local or public authorities contained in sect. 6 . . .  

b Therefore, he could not sue without joining the Attorney-General."

Lords Russell of Killowen, Macmillan and Porter did not make any reference to the 
jurisdiction to make declaratory judgm ents; Lord W right1 did. He said:

‘The respondent is not claiming any relief or advantage for himself, and the
case is not one in which the court should exercise its discretionary power to make

C a declaratory judgment.*

The weighty opinions of their Lordships bear heavily on me. I have given most 
anxious consideration as to whether they apply to this case. If they did, I must accept 
them and give judgm ent accordingly. W hat thc plaintiff has asked this court to 
restrain is a breach of the criminal law which will take away his own right to use the 

j  facilities of the Post Office. Having regard to s 14 of the Trade Union and Labour 
Relations Act 1974, it seems probable that save by means of a declaratory judgm ent 
and, if the law allows, an injunction to protect what Parliament intended the criminal 
law to protect, he would be left without the protection of the law'. That surely cannot 
be.

If this court has jurisdiction to grant the declaratory judgm ent for which the 
plaintilT asks I can see no difficulty about granting an interim injunction. As counsel 
for the UPW pointed out, this court cannot make an interlocutory declaratory 
judgm ent; but pending making one it can grant an interim injunction if it is just and 
convenient to do so. Section 45(1) of the Supreme Court of Judicature (Consolidation) 
Act 1925 says so. If, when a final order is made there seems any reason why thc plain- 
lill's declared right, if  any, is threatened, it will be lor the Attorney-General to enforce 

1 the law, if he sees fit, under his ordinary powers. If he did not do so he would have to 
answer both 10 the Prime Minister and to Parliament. I am  satisfied that the court has 
jurisdiction to hear and determine a claim for a declaratory judgm ent in circumstances 
sucli as these. At present the plaintiff's pleadings are not in order. Unless he amends 
his statement of claim to ask for declaratory judgm ents against the two unions, it will 
have to be struck out as far as it applies to them. In saying this, I have not overlooked 
the fact that the plaintiff did not ask the Attorney-General for his consent to relator 
proceedings against thc Post Office Engineering Union. If he had, it is obvious that he 
would not have got it. These and other technicalities are of no importance if my 
approach to the issue by way of declaratory judgm ent is right.

I consider it im portant to stress that this is an interlocutory judgm ent. If the parties 
wish to have a final determination of the issue they are at liberty to do so. The 

1 Aiiorney-General as a defendant will be entitled to submit to the court that con
siderations of the public interest, which were not easily discernible to this court 011 
15th January last, point against ihe making of any declaratory judgment or the 
granting of an injunction: see Adtmu v /lildms (Attorney-General intervening)* per Sir 
Jocelyn Simon P. If he did so submit, the court would give most careful consideration 
to what he said and would probably refuse the relief.

At the end of the argum ent counsel 011 behalf of the Attorney-General invited the 
court's attention to the kind of difficulties which might be met if members of the 
public were a l l t ^ ^  > apply for injunctions for the enforcement ol the criminal law.

rv i
C D

1 [11)42] 1 All UR 97 at 107, [1942] AC 332 at 351
2 I1970J 3 All UU 572 .11 577, [1971] I* 1H8 at lyti
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As far as the difficulties he envisages are procedural, they could be dealt with under 
thc inherent jurisdiction of the court and the existing Rules of the Supreme Court II . 
new rules were necessary to stop abuse, they could be made.

I am  more conccrncd about thc basic problem in this case. I accept the Attorney 
General s submissions first, rhar considerations o f  public interest have to be taken 

° r  r nt ,n the d« h a rg e  of his duties of law enforcement; secondly, that he lux 
access to sources of information which are not, and could not. be available to the

oubUr' 3n f  ‘ a may bC “ bc“ cr P°sition t0 weigh the factors aireciing b 
public interest than the judges. W hat I cannot, and do not. accept is that he and he

what isnth h r  ‘°  Cnf° rcLCmcm through the civil courts, is the sole arbiter ol
r n n r '  h  H P“ C ' " ‘. " T '  °  n C v e r  d o u b t c d  that no one can question in the
courts his discretion whether, and when, to prosccute. In that sphere, the citizen who

d i f f i f T  r 3n pr° SCCUte himself‘ un,ess Parliament has enacted otherwise The
i n S l h T r  Sh  eXf rC‘SC ° f  thc Prcvcntivc slde o f  his functions. He does not claim c
infallibility. He may be wrong. If he is. many members of the public may be u"  C

w hi ch" n Cfar ° r Srh matcrial lo“ - 1 cnvisagc that it will only be in the rare case u. 
hrealhP ffh C° Urt can see- thcrc is n0 discernible reason why threatened
to orrceed if <j"mina.1 ,awshoujd not be restrained that the court will allowa plaimilT 
to proceed. If at any time, whether at the beginning of the case or at the final deter.

w err tl0? H Att° r ney Gcncral clcctcd t0 reveal the factors of public interest which H 
were not discernible, the court in the exercise of its discretion would assess the new

de^v^ehef'trTh J ud^e ®ccord‘.n8*y • Further I envisage that the court would vigorously 
deny rel ef to busybodies. mischief-makers and anybody who was not likelv to Im
personally affected by the threatened criminal acts.Som eone l i X  iiTcornw.l f

a l S a u T ?  n° ‘ k a,,OWl d ,0 Pr° cccd with a daim  for »  in un l,,7 to c l  
a local authority ,n the north of England from  committing a statutory nuiv ,uv

that a^ondit'io0 pr° VIS‘0nS ° / thc 1>.ublic Hcalth Act ‘936- I would have thought, uni. 
hat a condition precedent for applying to the court would be that an application for

c nsent to a relator action had been made to the Attorney-General and refused |

L  w asT u „ x i ,h c  refu” ' *  “ “ “ ■  “  ,h - '' p - 1'1-

anH°LtheSe rf as0ns 1 wou*d allow thc aa ion  to procced against thc Attorney-General /
I woufdHS‘ K tw°  un 'o n s ,f  thl: statement of claim is amended as I have suggested 

ould discharge the interim  injunction as time has removed the threat of illegality.

O R M R O D  LJ. This case raises not one but two questions of major constiiuiion il 
importance first whether the Attorney-Ceneral is answerable to the co u r^ o r I T  ,o

are a n v ^ r r  exerc,sc f  h's discretionary powers; and. secondly, whether there 9
are any circumstances in which a m em ber of the public may take proceedings to

f 3 Public. nature without the assistance of the Attorney-Ccneral, 
courts^ * Attorney-General “stand between the citizen and the

TlwhA aornev Genpra|I,â H^C anSWL'rcd> in m X judgm ent, shortly and unequivocally. h 
Attorney-General s discretion is not subject to review by the court he is no t

:on aae?  ei : nhr , r rt ‘n thKS respfa - ,ike Ĉ Y ° ™  e*se. he cannot be compelled
espect between £ r | gamSt TherC iS> thcreforc- n°  dash  or conflict in .his

General Parl*a«nen, and the court or between thc court and thc Attorney-

h°rWuVCr> |s1ex‘re«nely difficult. Hitherto. ,t has always been :

courts in resD C ctT fT^r ° iI 'h°  P“u r  f  n°  U>CU!i MalU,i ll>e aid of the c iv,I '
T , i T : PCCl S° ‘Called Publ,c r,g h t. unless he can s h J f c  particular interest
the subject-matter, or special damage in some form, a m ™  i only he Atlor e 
General can sue in such circumstances. X A,,or,K >'

Counsel for the plaintiff, however, has challenged this- assumpiion and assrns ,l„-

p aintiffs right, as a m em ber of the public, adversely affected by the defendant 
I  unions illegal acts, to come to the court himself to ask for relief. He expressly dis

claims any a ttem pt to overcome the difficulties by trying to find in the plaintiff some 
| however nebulous, particular interest or special damage The weight o f t h e t r a S

tr id U io n sT fX  BaPr he h “  ‘h Win ^ a C° U‘d be grCater but*in the bcst raditions of the Bar. he has not hesitated to attack what he submits is a false doctrine

6  i .u re te « H if f ic PuUycTsye,tribUte “  ^  b  Whkh he h“  “ >"duc‘ed a"
The starting point o f  his submission is that, since the assumption has never been 

quest'oned before, the courts have never been called on to consider the position which 
ar ses when the Attorney-General declines to assist a m em ber of the public to take 
clator proceedings The position is therefore, res Integra and there is no d!re«

. ?“ our j o T h ICr hStan ,n Way- 11 fo,lows that there is no direct authority in his 
fn nH , /  K*S argum cnt m ust Proceed hy way of principle and attack on the
foundanons o f the assumption. The m ere fact that it has stood unchallenged for so

h e u a n o ^ a m ^ n r . h  T f '  in matters going to jurisdiction, will not
hesitate to examine the validity of long-standing rules, if their foundations can be
shown to be insecure (see in a different context Ross-Smith v Ross-Smith1) but longevity 
may add much to the burden of the advocatc of change. longevity

d  u M  v a SuagC*" ‘Vssubm *ss*onscounsel for the plaintiff posed a pregnant question
bv wh ^  ^ ere, tW°  COnCurrent and d °se*y similar, yet d is t i l"  p roT eeZ gs

m i S r f t f f S d ^ w l r h '  Aht0KnCy General C3n bnng bef0re the court‘ if he wishes.matters ol the kind with which we are concerned in this case. The answer to that 
question, in m y judgm ent, will throw much light on thc problems in this case and 

,  0 f  “ 0n " f a  Wh,ch Ih '  « » •  ■ ! «

Ihe co-existence of two parallel and very similar procedural pathways to the same 
end uggests that, underlying them, there may be a legal Iktion of the kind w h S !  
an ,liar  to students of legal history in o ther areas, and which has been one of the most 

powerful evolutionary forces in our law. If this hypothesis is correct it will account for 

f  thhease CU,‘y of dlstinguishing between form  and substance which bedevils

The two procedures open to the Attorney-General are to proceed of his own motion 
olhcio, or to authorise relator proceedings to be taken, that is. the Attorney-General

person or bodve:T h l  f  •" SUCh Pkr° cccdings at thc rcquest of some other
) " I "  *S ql" ‘e straightforward and need not be further con-

g  detail *  & a ,t«>g«her and must now be examined in some

mT! i « r r S  Fr®5cd“r.cs arc ° f  g reat antiquity. They existed in Blackstone-s day and 
described in detail in the Commentaries1 under their old nam e o f  ‘Information-;

[The] informations that are exhibited in the name of the sovereign alone
are also of two kinds: first, those which are [and I emphasise these words] truly an j

h I ?  I and h,cd f-v °ll'cio hy his own immediate officer, the attorney

n x word I°nd,y' ‘ ,0SC in WhiCh> ,hOUgh ,he Cr° 'vn is the fand I emphasise the next words] nowi.w/ prosecutor, yet it is at the relation of some private person or

S , u , T o 7 Z  " ! ?  ■ "  r:lcd b ' “ ' o ^ Z ,  heCourt of ,hc Queen s Bench, usually called the master of the Crown-Office who is
for this purpose the standing officer of the public.1 ’

‘ r V ^ °  T y ,ha‘ ,hc ° bjCCrS ° f ,hc spccies of ‘"formation filed on thecomplaint oi r c l . A  ol any private subject .ire—

i [ i96i ] i  All lill [ I96j] AC i8o

i  ('oninn'niaries .m ilie l.,w.v of lU^l.i.ul (iHS7) Itk IV. ,,,, „,h.
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'any gross and notorious misdcmcsnors, riots, batteries, libels and oilier 
immoralities of an atrocious kind, not peculiarly tending to disturb thc govern- t  
m e n t . . .  but which, on account of their magnitude or pcrnicious example, 
deserve thc most public animadversion/

Ii is quite plain from these and laicr passages that, at that time, thc relator action \\ t\ 
a pure procedural fiction, which enabled private citizcns to use a convenient procedure 
which, in theory, was available to thc Crown alone. Thc remedy of quo warranto ^ 
seems to have been made available to private citizcns by a similar fiction, and u> 
private persons wishing to challenge a patent by use of thc writ scire facias1;

‘If the grant be injurious to a subject, the sovereign is bound of right to permit 
him  (upon his petition) to use his royal name.

In The Queen v Prosser1 Lord Langdale MR commented in such a case: ‘It has been c 
said, that the writ issues of course, thc fiat of thc Attorney-Ccneral for issuing it being 
granted as of course.’ Then he went on to say that this ought not to be the case.

The essentially fictional character of relator proceedings can in my judgm ent be 
demonstrated by an examination of the factual situation in most of the reported cases 
extending up to the present day. In case after case, the reality of the m atter is that it is 
the relator who is seeking relief, sometimes for himself, sometimes on behalf of a </ 
group of citizens, sometimes on behalf of a wider public. He is the real plaimilT while 
the Attorney-General is the nominal plaintiff. Phrases such as 'the plaintiff must 
sue in the name of the Attorney-General’, and references to the Attorney-Gener.il 
‘lending his nam e’ which are used repeatedly in the reports indicate the iiciiou.il 
character of proceedings of this type. Sometimes, in other cases, it is overt, lor 
example Attorney-General v Sheffield Gas Consumers Co3, which seems to have been .1 e 
relator action in which the real plaintiff was a rival gas company, where Lord Cr.ni- 
worth said4:

‘In substance, however, I cannot but come to the conclusion, that the Attoim-\ • 
General and the public here are a m ere fiction, and that the real parties concerned 
are only those that were parties to thc first suit.'

In the course of argument, counsel for the defendants5 is reported as saying:

’Although the nam e of the Attorney General is used, it is quite clear iliat lie li.is 
never been consulted and that any advantage from these litigations to the public 
is the last thing which those who have set it 011 foot have thought of.’

Attorney-General v Great /Cistern Railway Co6 was a relator action brought 011 ilic ^ 
relation of a person representing a body of manufacturers of locomotive engines 10 
restrain the defendants from letting engines and rolling stock 011 hire, which was said 
to be ultra vires. The real plaintiffs, obviously, were the manufacturers suing to re
strain competition, but using the nam e of the Attorney-General to get over certain 
procedural obstacles. Sir John Holkcr, the Attorney-General, appeared in that case 
himself, which is unusual in relator actions, and seems to have had an awkward time. ^ 
James LJ7 held that it was not such a case of sufficient public wrong as to make it the 
duty of the Attorney-General to interfere. Baggallay LJ8, however, said:

1 Op cit (1857), Bk III, p 261
1 (1848) 11 Bcav 306 at 313
3 (1853) 3 De GM 6i  G 304
4 3 De GM & G 304 at 313
5 3 De GM BC G 304 at 309
6 (1879) 11 Ch D 449
7 11 Ch 449 at 479
8 11 Ch 449 at joo

‘it is thc interest o f the public that thc law should in all respects be rcspected 
I  and observed, and if thc law is transgressed or threatened to be transgressed. . .  it 

is the duty of the Attorney-General to take thc necessary steps to enforce i t . . . ’

Attorney-General v London County Council1 was an action on thc relation of a large 
number of proprietors of omnibuses in London to restrain thc London County Council 
from running buses, on the ground that it was ultra vires. Again the real plaintiffs 

ft were the rival bus owners who were suing in the name of the Attorney-General to 
restrain competition. It is plain from  thc judgm ents in the Court of Appeal that 
injury to thc public interest could only be founded on the broad ground that the law 
ought to be obeyed. The case went to the House of Lords, and the doubts about the 
Attorncy-Ccneral’s role in thc case which had been forcibly expressed2 by counsel for 
thedcfendants(Mr Haldane, QC) in thc Court of Appeal, led Lord Halsbury LC3 to make 

c his well-known pronouncement about thc position of thc Attorney-General in these 
cases. He said in substance that if there was an ‘excess of power’ which concerns the 
public it was for thc Attorney-General to decide whether or not to initiate litigation 
and not for thc courts to determine whether or not he ought to have done so.

Then there is thc large group of cases in which local authorities arc thc relators and 
often also plaintiffs. All of these followed from  thc decision in Devonport Corpn i' 

fj Toier* by Joyce J, that a local authority could not obtain an injunction to enforce its 
by-laws except by an information on thc part of the Attorney-General. In all these 
cases ranging from  Attorney-General v Ashborne Recreation Ground Co5 to Attorney- 
General v Harris6 and later cases, thc real plaintiff is the local authority, thc action is 
conducted by thc local authority itself, thc purpose of thc litigation is to obtain an 
injunction, but thc ground is said to be the invasion of public rights, which justifies thc 

e intervention of the Attorney-General as thc nominal plaintiff, which in turn enables 
ihe court to grant the injunction, which is what the local authority wants. Thc conscnt 
of the Attorney-General to act as plaintilf is conclusive* of the public interest but, 
nonetheless, it is said to be open to the court to refuse to grant an injunction if it does 
not consider it a proper case for relief: see Attorney-General »' liinniiighniii, Tame 6 ' Rea 
District Council7.

f  Thc situation is sum m ed up in a passage in Professor 1-dw.mls’s book* where he 
writes, quoting a speech by Sir Jocelyn Simon9, then Solicitor-General, in the House 
of Commons 011 tst December i960:

‘Although thc Attorney-General is the nominal plaintilV in thc action, in reality 
the action is brought by the complainant. Once the consent of the Attomcv- 
Ccncral is obtained the actual conduct of the proceedings is entirely in the hands

9 of the relator who is responsible lor the costs of thc action.’

This i.-c exemplified by Sir Peter llawlinson, the Attorney-General, in Attorney-CeneniI 
(on ihe relation o f McWhirwr) »• Independent broadcasting Authority10. Having appeared 
in court as 'amicus curiae’ 011 the question of thc locus standi of the plaintiff, he stated 
tli.it he would give his consent to relator proceedings if the pleadings were properly 

^ amended. He was then joined as co-plaintilf, whereupon he withdrew from the court,

1 [1901] 1 C li 781
2 [1901] 1 C ll 781 :it 793

3 11902] A C  165 ai 168. 169

4 11902) 2 Ch 182, 71 LJCIi 754 

!  5 I1903] 1 Cli l o i ,  72 LJCh 67
o [ i960 ] 3 All l-ll 207, [1961] 1 Q U  74

7 [1910] I Cli 4 8 j ^ J  ICIi 137

H I l.l J |,.iw O llkvrs “ I 1 lie Crown (11X14) p 288
9 o n  II ol’C Ollk1.11 Rcpon (51I1 series) col 091 

•o [1973] • All I:R 689, [1973] QB 629
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leaving the subsequent conduct of the proceedings to the relator, McWhirter (see the 
description of the proceedings in Professor S A de Smith's Judicial Review ol j  
Administrative Action1).

This brief and necessarily incomplete review of the cases supports thc view that 
there is a fictional element in these relator actions which has varied in extent Irom lime 
to time, depending, no doubt, to some extent on the views of the Attorney-General 
for the time being. Analysed in real terms, it could be said that this procedure is 
tantamount to thc Attorney-General giving thc complainant leave to procced. b 
Analysed in formal terms, it is a procedure by which thc Attorney-General delegates 
to the complainant who has no particular interest in the subject-matter authority to 
apply to the court for an injunction to enforce public rights which thc Attorney- 
General alone, in theory, can cnforcc.

Hitherto, it seems to have worked, largely because a crisis arising out of an irrecon
cilable disagreement between a complainant and the Attorney-General has not arisen, c 
It has, however, not always worked smoothly. There are numerous cases in which 
defendants have attem pted to question the Attorney-General's decision to give his 
consent on the ground that the public interest element in the case was trivial or too 
slight to justify his intervention: see, for example, Attorney-General v Westminster City 
Council1 where counsel for the defendants sought to argue that the Attorney-General 
had no right to intervene to prevent a course of action which was not the subject ot‘ d  
express statutory provisions and not contrary to the public interest. In this court it 
was held that the court must accept the discretion exercised by the Attorney-General 
to authorise the action.

Attorney-General v Harris3 was another example. There, Salmon J said in his judg
m ent at first instance4 that he had ‘no hesitation in holding in thc special circum
stances of this case that the defendants have caused no injury to thc public’. Mis e 
decision was overruled in this court5 on thc ground that thc community has ‘a larger 
and wider interest in seeing that the laws are obeyed ..

The crisis has now occurred. A complainant with, on thc facc of it, a strong prinu 
facie case for saying that the unions were threatening to cause inconvenience, and even 
hardship, to the public by acts which appeared, equally clearly, to be illegal and, in 
fact, criminal, has been refused thc Attorncy-Gcncral’s conscnt to a relator action. /  
Has he in these wholly exceptional circumstances, the right to come before the court 
himself and ask for relief or is he barred in limine from making any application?

He is, in my judgm ent, in the absence of direct authority, entitled to ask thc court 
to consider whether or not he can establish sufficient standing to proceed with his 
action. For that reason, an interim injunction was granted on thc first hearing to 
preserve the position while this question was argued. He has now through his counsci g 
put forward his contentions. The next question, therefore, is whether there is any 
jurisdiction in the court to grant him, not the Attorney-General, any relief. If there is. 
the refusal of the Attorney-General to allow him  to proceed in relator proceedings 
will not bar him.

It is conceded that the plaintiff, as a m em ber of the public, could prosecute thc 
unions for offences under the Post Office Act 1958 and the Telegraph Act 1863, after h 
illegal acts had been committed. In m y judgm ent, he is also in a position to claim a 
declaration that the acts threatened would, if committed, amount to a breach of the 
relevant sections of these Acts of Parliament. I can see no relevant distinction between 
thc present case and Dyson v Attorney-General6, and 1 agree with Lawton LJ tli.11

1 3 rd  E d n  (1973), A p p e n d ix  3, p  517

1 [1924] 2 Ch 416, [1924] A ll  HR R e p  161
1 [ i9 6 0 )  1 A ll E R  207, [1961) 1 Q B  74

•I 11 OS') | 1 A ll l i l t  41 .!<*>, | | . » h i |  1 O i l  .11 .11 .|*i

5 ( i9 6 0 ] 3 A ll E R  207 a t  216, [1961] 1 Q B  7.1 a t  »>■>
<< | l u l l  |  1 KII 4 )0 ;  ililiir.jiirnl />r iVfr./luy ( [ m l  i |  i ( | i  i<-,H

wt UWWIIMk • I MWl * Mt • WMt

Viscount Maugham's observations in London Passenger Transport Board v Moscrop1 
t  do not touch this case. Thc nature of the declaration sought in that case was quite 

different. Dyson’s case1 docs not appear 10 have been cited and there seems to have 
been no argum ent on locus standi. The plaintiff in this case, like the rest of the public, 
has a very real interest in the availability of the postal and telephone services and a 
real interest in ensuring, if he can, that these facilities are not interfered with by the 
illegal acts of the defendant unions or others. 

b All hough he does not claim a declaration in his statement of claim, it is a remedy
w hich, in circumstances like the present, may be of real value. An authoritative state
ment about the law, made by a competent court, in thc course of public proceedings, 
is likely to affect thc minds of many people who arc contemplating, or being asked to 
perform, acts which arc illegal. Courts are entitled to assume, unless law and order 
lias broken down completely, that responsible bodies like trade unions and their 

C members will not, knowingly, act illegally, still less criminally. There are consider
able potential advantages in removing from the minds of those contemplating illegal 
acts any real, or alleged, doubts about their legality. Indeed, much of the practical 
ellicacy of injunctions is attributable to this factor, although thc ultimate sanction of 
proceedings for contempt of court is not a negligible influence. An injunction which 
has to be enforced is an injunction which has failed. 

d  Thc question whether a private citizen can go further than a declaration and apply 
for an injunction as a substantive remedy for an actual or a threatened invasion of a 
public right is another matter. This problem is usually discussed in terms of locus 
standi but 1 think it is better to consider it in terms of jurisdiction. If the court has 
jurisdiction, no question of locus standi arises. In the past, thc courts did not grant 
injunctions as a substantive remedy to persons who could not show that their private 

e riglus were in danger or that they were likely to suffer some special damage over and 
.ihove that suffered by the public generally: so it was said that such a person had no 
locus standi before the court. This aspect of the case has been touched on but not very 
lully argued.

I11 my judgm ent, it is necessary to draw a distinction between injunctions which are 
in the nature of final orders, made after a trial of the issues, and interlocutory orders 

/  which are made while proceedings are pending. The jurisdiction to make thc former 
appears to have remained unchanged from that exercised by the courts of equity 
before the Supreme Court of Judicature Act 187}. Jurisdiction to grant the latter is 
governed by s 25(8) of that Act, which is now s 45(1) of the Supreme Court of Judicature 
(Consolidation) Act 1925, which provides that the court can grant an interlocutory 
injunction whenever it is 'just and convenient so to do.' 

g  There is, therefore, no jurisdiction, in my judgm ent, ro grant injunctions of a final 
or permanent nature unless thc plaintiff can bring himself within the limits set by 
1 he former courts of equity. This, thc plaintiff cannot do, because he cannot show 
any particular interest or special damage. On thc other hand, if he can bring an action 
lor a declaration or for some other relief, thc court in law has a discretion to grant him 
a temporary injunction whenever it is both just and convenient to do so. for instance, 

h  10 preserve the position pending final judgm ent, but it will not exercise this discretion 
unless it is necessary to ensure that justice is done. In thc circumstances which have 
happened in this case it is not now necessary to continue the injunction but it would 
have required an exceptionally strong case to justify continuing it any further.

I have said some harsh things about the relator procedure generally because it 
appears to m e obsolete. It has thc practical advantage of preventing a large number 

/  of frivolous, futile or merely mischievous' cases coining to the conns but there are 
01 her ways of dealing with that problem. It has the grave disadvantage of putting the 
Aiiorney-Ci-neral A ^ ' l u *  invidious position of appearing 10 he ihe prime mover in

1 |n>.|il 1 All lilt 47 .11 lot. 104. (|»M*1 AC. 111.11 i,vi. 1 is
» | i*i» 1 1 1 KII .j*»»• |*i*s iVthnyi | 11 1 4 1 1 1 %ti
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/■h i  k u p i m i u  n o p m t t f J I All kH

K°n COndfUfcted bY *°m c  othcr Pcrso“ . w«h motives which may be quite dillern.i 
from his, or of forcing him to decide whether to sanction such proceed!, J  * “ 2 J 
present case, and thus to appear to be standing between a private citi/en I ,i .

Drod^eQU3rt tCgh fiCti0fS m3y b t  inte,,ig 'ble t0 lawyers; in the public miiuhl.cv 
produce nothing but confusion, and sometimes frustration.

My conclusion is, therefore, that on the facts of the present cis.- m .l in .1,........  .
state of the Jaw the plaintiff is entitled to sue the first and second defendants for'!!
declaration. The court has an unfettered discretion to decide whether to in ini M b

onhen r1̂ - * dechtatl0n- Attorney-General, who should be served w i . K “  £  
f  the proceedings, is entitled to intervene in the action at any stage. In very exceptional 

n r «  rC.°Un may grant a tem Porary or interlocutory injunction for a Jhon time 10 
p eserve the status quo until a full hearing can take place but the plaintiff cammi

tain a perm anent or final injunction unless he is in a position to add thc Attorney- 
Ceneral as a plaintiff in the proceedings. ^ n o rn o -

Interim mjuction discharged. Leave to plaintiff to amend statement o f claim by claiming nh. f  
y  declaration in terms to be agreed and approved by Court 0 /Appeal. Leave to the AttornJ  

General and the UPW and POISU to appeal to the House o f Lords '

4th February. The court considered the draft order which had been prepared will, d

arnrnHCHmem  ° f  counfse.1 for al1 Panics- and the further am endments to the plaintiff1* 
amended statement of claim. The court approved the reamended statcmem of S
or- inê y I P,amt‘ff claimed (1) an injuction against the UPW in the same terms as the
m i f  tcm ?m o fc la im : (") a declaration that it would be unlawful for the IPW  
to solicit or endeavour to procure any person wilfully to detain or de lay  any pom il

W h  transmissi0n betWCCn En8 ,and and Wales and the Ucpiihlic ol *
South Africa. (111) an mjuction against the POliU restraining it from counsel line 
procuring or inciting any person in the employment of the |>ost Oflice wilfully 01 
negligently to omit or delay to transmit or deliver any message in the c • 
transmission between England and Wales and the Republic of South Africi md j 
declaration that any such act would be unlawful; and (iv) a declaration iiriinsi il. • 
thcDr|amriffener th f  notwithstanding his refusal to conscnt to relator proceeding /
I m w  h ,(3) C°  Procccd with his applications for declarations aininsi tlu-

(n) that the applications by the UPW and the POEU to strike our rhp r.1 ir- ^

K s in ,he * si
H ousc^f Lords P °  V° co lod8c P ^ " 1' ^  of appeal

Orders accordingly.

Sumra Green IJarristcr.

QBD United Overseas Bank v jtwaiit /o o

CD

1 United Overseas Bank v Jiwani 
T̂—I

QUiCN'S DENCH DIVISION 
m.m:ki;nna  J
30tll, 3 ISt MAItCIt 197ft 1

b -  Representation - Prejudice suffered by party misled by representation - 'Prejudice
milking it inequitable to require party misled to make restitution - Mouey paid to party misled 
under mistake of fact - Money spent by party misled -  Banker and customer -  Bmiker 
mi.\t<ikfnf)i crediting sum to cu.stomer\s account -  Representation by banker to customer as to 
balance of account -  Balance stated including sum mistakenly credited to account -  Ciiitomer 
drawing on account to buy hotel as <111 investment -  Customer m>uId still have bought hotel with 

C other resources if misrepresentation as to balance not made -  Whether banker estopped from 
churning restitution of sum wrongly credited.

I11 1969 the defendant opened  a bank account \viih the plaintiffs in Geneva. At the  
end o f  August 1971 the balance o f  the account stood at, approxim ate ly ,  Sio.ooo. On  
2nd O ctobcr the defendant drew  a cheque on the account for Sio.ooo in favour ol P 

d from w h o m  lie was p lanning to buy an hotel as an investm ent.  O11 61 li October a 
Zurich bank inform ed thc plaintiffs, by telex, that on  the instructions o f  an unnam ed  
client they  w ere crediting thc plaintiffs, as from  6th October, with thc su m  ol Si 1,000 
in favour o f  the defendant. That day the plaintiffs .sent a credit advice to the defendant,  
who was in London, inform ing h im  o f  the transfer o f  the St 1.000. O11 the sam e day,
6th October, the'Zurich bank sent the plaintiffs a written advicc o f  paym ent stating  

e tli.it they had transferred $11,000 to the plaintiffs in favour ol the defendant. T he  
advice was s ian ip cd  with words indicating that it was sent in confirmation ol the telex  
message but the plaintiffs' clerk w ho dealt with the advice overlooked the stamped  
words and treated the advice as if  it w ere a n e w  transfer o f  a second su m  o f  Si 1.000.
In consequence, tw o credit entries, each o f  Si 1,000, were m ade  by the plaintiffs in tlie 
defendant's nccouni, bringing the apparent balance o f  the account to, approximately,

/  S 32.000; and the plaintiffs sent thc defendant a second credit advice inform ing him  that  
the Zurich bank had transferred to the plaintiffs, ill his favour, a second sum  o f
Si 1,000. O11 16th O ctobcr the defendant enquired o f  the plaintiffs by te lephone about
1 he state o f  his account, and 011 17th October he called at the bank to inquire about his 
account. O11 both  occasions he  was told that the balance stood at 831.000. T he defen 
dant thereupon requested the plaintiffs to transfer to P a further Si 1,000, in addition  

g  to thc chcquc for $20,000 drawn o n  2nd O ctober . T he plaintiffs transferred the
Si 1,000 to P under thc m istake o f  fact that thc Zurich bank had transferred tw o  
sums o f  $11,000 in favour o f  thc defendant. A fter  paym ents  o f  the Sio.ooo and Si 1,000
10 P, the  defendant's apparent credit balance stood at S i . 107.90. If the account had  
been correctly stated, after the p aym ents  to P it w ou ld  have sh ow n a debit 0fS9.892.10.
On 201I1 O ctober  the plaintiffs discovered their error in crediting the second su m  o f  

h  Si 1,000. O11 25th O ctober they inform ed thc defendant o f  the error and asked h im  to  
cover the overdraft o f  S9,892.10. The defendant received, but did not reply to. that 
letier. Subsequently  the plaintiffs obtained a promissory note  from  h im  for the  
am ount o f  the overdraft but it was d ishonoured. T he transler o f  the Si 1,000 to P 
enabled the defendant to co m p le te  the purchase ol the hotel,  which was a good  
investm ent for him  and his fam ily ,  but i f  the plaintiffs had not transferred the Si 1,000 

/  to P the defendant w ou ld  still have purchased the hotel since he w ould  have found  
m oney from  o t l u ^ o u r c c s  for the purchase. T he  plaintiffs brought an action against 
the defendant j> t h e $9,892.10 as m o n e y  had and received together with interest.
The defendant denied liability contending  that the plaintiffs w ere estopped Irom  
c laim ing restitution o f  the su m  m istaken ly  credited to his account, since, in breach o f  
duty, they had m isrepresented to h im  the state o f  his account, that misrepresentation




