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contributions by Louise Doswald-Beck and Robert Kolb.
p.
cm.
Includes bibliographical references and index.
ISBN 0 521 81852 4 (hb)
1. Rome Statute of the International Criminal Court (1998)
2. War crimes. 3. International criminal courts.
I. Doswald-Beck, Louise. II. Kolb, Robert. III. Title.
K5301.D64 2002
341.6 9 – dc21 2002023351
ISBN 0 521 81852 4 hardback

Contents

Foreword by Dr Jakob Kellenberger,
President of the International Committee of the Red Cross
Foreword by Ambassador Philippe Kirsch, QC
Table of cases by alphabetical order
Table of cases by jurisdiction
Table of treaties and other international instruments
List of abbreviations

ix
xiii
xv
xxiii
xxxvii
liv

1. Introduction

1

2. Legal value of the elements of crimes

8

3. General Introduction adopted by the PrepCom

9

4. Introduction to elements of war crimes listed in Article 8 of the Rome Statute

15

5. Article 8(2)(a) ICC Statute – Grave breaches of the 1949 Geneva Conventions
5.1. Elements common to all crimes under Article 8(2)(a) ICC Statute
5.2. Elements of specific crimes under Art. 8(2)(a) ICC Statute
Art. 8(2)(a)(i) -- Wilful killing
Art. 8(2)(a)(ii) -- Torture or inhuman treatment, including biological experiments
Art. 8(2)(a)(iii) -- Wilfully causing great suffering, or serious injury to body or health
Art. 8(2)(a)(iv) -- Extensive destruction and appropriation of property, not justified by
military necessity and carried out unlawfully and wantonly
Art. 8(2)(a)(v) -- Compelling a prisoner of war or other protected person to serve in the
forces of a hostile Power
Art. 8(2)(a)(vi) -- Wilfully depriving a prisoner of war or other protected person of the
rights of fair and regular trial
Art. 8(2)(a)(vii) -- Unlawful deportation or transfer or unlawful confinement
Art. 8(2)(a)(viii) -- Taking of hostages

17
17
38
38
44
76

6. Article 8(2)(b) ICC Statute -- Other serious violations of the laws and
customs applicable in international armed conflict
6.1. Elements common to all crimes under Article 8(2)(b) ICC Statute
6.2. Elements of specific crimes under Art. 8(2)(b) ICC Statute
Art. 8(2)(b)(i) -- Intentionally directing attacks against the civilian population as such
or against individual civilians not taking direct part in hostilities

81
97
100
106
124
128
128
130
130

v

vi

Contents
Art. 8(2)(b)(ii) -- Intentionally directing attacks against civilian objects, that is, objects
which are not military objectives
Art. 8(2)(b)(iii) -- Intentionally directing attacks against personnel, installations,
material, units or vehicles involved in a humanitarian assistance or peacekeeping
mission in accordance with the Charter of the United Nations, as long as they are
entitled to the protection given to civilians or civilian objects under the
international law of armed conflict
Art. 8(2)(b)(iv) -- Intentionally launching an attack in the knowledge that such attack
will cause incidental loss of life or injury to civilians or damage to civilian objects
or widespread, long-term and severe damage to the natural environment which
would be clearly excessive in relation to the concrete and direct overall military
advantage anticipated
Art. 8(2)(b)(v) -- Attacking or bombarding, by whatever means, towns, villages,
dwellings or buildings which are undefended and which are not military objectives
Art. 8(2)(b)(vi) -- Killing or wounding a combatant who, having laid down his arms or
having no longer means of defence, has surrendered at discretion
Art. 8(2)(b)(vii) -- Making improper use of a flag of truce, of the flag or of the military
insignia and uniform of the enemy or of the United Nations, as well as of the
distinctive emblems of the Geneva Conventions, resulting in death or serious
personal injury
Art. 8(2)(b)(viii) -- The transfer, directly or indirectly, by the Occupying Power of parts
of its own civilian population into the territory it occupies, or the deportation or
transfer of all or parts of the population of the occupied territory within or
outside this territory
Art. 8(2)(b)(ix) -- Intentionally directing attacks against buildings dedicated to religion,
education, art, science or charitable purposes, historic monuments, hospitals and
places where the sick and wounded are collected, provided they are not military
objectives
Art. 8(2)(b)(x) -- Subjecting persons who are in the power of an adverse party to
physical mutilation or to medical or scientific experiments of any kind which are
neither justified by the medical, dental or hospital treatment of the person
concerned nor carried out in his or her interest, and which cause death to or
seriously endanger the health of such person or persons
Art. 8(2)(b)(xi) -- Killing or wounding treacherously individuals belonging to the hostile
nation or army
Art. 8(2)(b)(xii) -- Declaring that no quarter will be given
Art. 8(2)(b)(xiii) -- Destroying or seizing the enemy’s property unless such destruction
or seizure be imperatively demanded by the necessities of war
Art. 8(2)(b)(xiv) -- Declaring abolished, suspended or inadmissible in a court of law the
rights and actions of the nationals of the hostile party
Art. 8(2)(b)(xv) -- Compelling the nationals of the hostile party to take part in the
operations of war directed against their own country, even if they were in the
belligerent’s service before the commencement of the war
Art. 8(2)(b)(xvi) -- Pillaging a town or place, even when taken by assault
Art. 8(2)(b)(xvii) -- Employing poison or poisoned weapons
Art. 8(2)(b)(xviii) -- Employing asphyxiating, poisonous or other gases, and all
analogous liquids, materials or devices

148

153

161
177
185

193

208

215

229
240
246
249
263

269
272
281
285

Contents
Art. 8(2)(b)(xix) -- Employing bullets which expand or flatten easily in the human body,
such as bullets with a hard envelope which does not entirely cover the core or is
pierced with incisions
Art. 8(2)(b)(xx) -- Employing weapons, projectiles and material and methods of
warfare which are of a nature to cause superfluous injury or unnecessary
suffering or which are inherently indiscriminate in violation of the international
law of armed conflict, provided that such weapons, projectiles and material and
methods of warfare are the subject of a comprehensive prohibition and are
included in an annex to this Statute, by an amendment in accordance with the
relevant provisions set forth in articles 121 and 123
Art. 8(2)(b)(xxi) -- Committing outrages upon personal dignity, in particular humiliating
and degrading treatment
Art. 8(2)(b)(xxii) -- Committing rape, sexual slavery, enforced prostitution, forced
pregnancy, as defined in article 7, paragraph 2(f), enforced sterilization, or any
other form of sexual violence also constituting a grave breach of the Geneva
Conventions
Art. 8(2)(b)(xxiii) -- Utilizing the presence of a civilian or other protected person to
render certain points, areas or military forces immune from military operations
Art. 8(2)(b)(xxiv) -- Intentionally directing attacks against buildings, material, medical
units and transport, and personnel using the distinctive emblems of the Geneva
Conventions in conformity with international law
Art. 8(2) (b)(xxv) -- Intentionally using starvation of civilians as a method of warfare by
depriving them of objects indispensable to their survival, including wilfully
impeding relief supplies as provided for under the Geneva Conventions
Art. 8(2)(b)(xxvi) -- Conscripting or enlisting children under the age of fifteen years into
the national armed forces or using them to participate actively in hostilities
7. Article 8(2)(c) ICC Statute -- Violations of common Article 3 of the 1949
Geneva Conventions
7.1. Paragraph 1 of the introduction to the war crimes section
7.2. Elements common to all crimes under Article 8(2)(c) ICC Statute
7.3. Elements of specific crimes under Art. 8(2)(c) ICC Statute
Art. 8(2)(c)(i) -- Violence to life and person, in particular murder of all kinds, mutilation,
cruel treatment and torture
Art. 8(2)(c)(ii) -- Committing outrages upon personal dignity, in particular humiliating
and degrading treatment
Art. 8(2)(c)(iii) -- Taking of hostages
Art. 8(2)(c)(iv) -- The passing of sentences and the carrying out of executions without
previous judgment pronounced by a regularly constituted court, affording all
judicial guarantees which are generally recognized as indispensable
8. Article 8(2)(e) ICC Statute -- Other serious violations of the laws and
customs applicable in armed conflicts not of an international character
8.1. Paragraph 1 of the introduction to the war crimes section
8.2. Elements common to all crimes under Article 8(2)(e) ICC Statute
8.3. Elements of specific crimes under Art. 8(2)(e) ICC Statute
Art. 8(2)(e)(i) -- Intentionally directing attacks against the civilian population as such
or against individual civilians not taking direct part in hostilities

292

297
314

325
344

349

363
375
382
382
383
394
394
404
406

408
439
440
441
443
443

vii

viii

Contents
Art. 8(2)(e)(ii) -- Intentionally directing attacks against buildings, material, medical
units and transport, and personnel using the distinctive emblems of the Geneva
Conventions in conformity with international law
Art. 8(2)(e)(iii) -- Intentionally directing attacks against personnel, installations,
material, units or vehicles involved in a humanitarian assistance or peacekeeping
mission in accordance with the Charter of the United Nations, as long as they are
entitled to the protection given to civilians or civilian objects under the
international law of armed conflict
Art. 8(2)(e)(iv) -- Intentionally directing attacks against buildings dedicated to religion,
education, art, science or charitable purposes, historic monuments, hospitals and
places where the sick and wounded are collected, provided they are not military
objectives
Art. 8(2)(e)(v) -- Pillaging a town or place, even when taken by assault
Art. 8(2)(e)(vi) -- Committing rape, sexual slavery, enforced prostitution, forced
pregnancy, as defined in article 7, paragraph 2(f), enforced sterilization, and any
other form of sexual violence also constituting a serious violation of article 3
common to the four Geneva Conventions
Art. 8(2)(e)(vii) -- Conscripting or enlisting children under the age of fifteen years into
armed forces or groups or using them to participate actively in hostilities
Art. 8(2)(e)(viii) -- Ordering the displacement of the civilian population for reasons
related to the conflict, unless the security of the civilians involved or imperative
military reasons so demand
Art. 8(2)(e)(ix) -- Killing or wounding treacherously a combatant adversary
Art. 8(2)(e)(x) -- Declaring that no quarter will be given
Art. 8(2)(e)(xi) -- Subjecting persons who are in the power of another party to the
conflict to physical mutilation or to medical or scientific experiments of any kind
which are neither justified by the medical, dental or hospital treatment of the
person concerned nor carried out in his or her interest, and which cause death to
or seriously endanger the health of such person or persons
Art. 8(2)(e)(xii) -- Destroying or seizing the property of an adversary unless such
destruction or seizure be imperatively demanded by the necessities of the conflict

447

452

458
464

466
470

472
476
480

482
485

Appendix: Request from the Governments of Belgium, Finland, Hungary,
Mexico, the Republic of Korea and South Africa and the Permanent
Observer Mission of Switzerland to the United Nations regarding the text
prepared by the International Committee of the Red Cross on the mental
element in the common law and civil law systems and on the concepts
of mistake of fact and mistake of law in national and international law

487

Bibliography
Index

499
504

1. Introduction

General background
The establishment of the [International Criminal] Court has at last provided international humanitarian law with an instrument that will remedy the shortcomings of the current system of repression, which is inadequate and all too often ignored. Indeed, the obligation to prosecute
war criminals already exists, but frequently remains a dead letter. It is
therefore to be hoped that this new institution, which is intended to be
complementary to national criminal jurisdictions, will encourage States
to adopt the legislation necessary to implement international humanitarian law and to bring violators before their own courts.
(Statement by the International Committee of the Red Cross (ICRC),
United Nations General Assembly, 53rd session, Sixth Committee, item 153 of the agenda,
New York, 22 October 1998)

On 17 July 1998 the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court (ICC)
adopted the Rome Statute of the International Criminal Court. The UN
General Assembly had first recognised the need for such a court in 1948,
in view of the Nuremberg and Tokyo trials that followed the Second World
War. Its creation had been under discussion at the UN ever since. The
Statute’s adoption in 1998 may therefore be seen as the fruit of some fifty
years of effort.
As pointed out by the ICRC in the same statement quoted above, ‘[b]y
adopting this treaty the great majority of States clearly demonstrated
their resolve to put an end to the impunity enjoyed by the perpetrators of
the most heinous crimes, and hence to deter the commission of further
violations’.
The Statute entered into force on 1 July 2002. The ICC will have jurisdiction over the crime of genocide, crimes against humanity, war crimes and
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the crime of aggression1 (Art. 5 of the ICC Statute). It will be complementary to national criminal jurisdictions. Under international law, States have
the right and the obligation to prosecute those responsible for war crimes,
for crimes against humanity and for genocide. This remains. The Geneva
Conventions and their Additional Protocol I specifically lay down an obligation to repress grave breaches of international humanitarian law, which
are considered war crimes. For other breaches of the Conventions and of
Protocol I, the States Parties must take the measures needed to suppress
them. Despite these rules, however, the need remains for an international
criminal court since many States have proved unwilling to fulfil their duty
to exercise their jurisdiction. Though the States continue to have the primary role to play in prosecuting war criminals, the ICC is being set up
precisely to step in for national courts when these are unwilling or genuinely unable to do so. It is then that the ICC will be able to exercise its
jurisdiction.
The ICRC was active throughout the process of negotiating the Rome
Statute. In particular, it prepared a proposed list of war crimes together
with a commentary and submitted a paper on ‘State consent regime vs.
universal jurisdiction’. It also took an active part in all the preparatory work
for the Rome Conference and in the Conference itself.

Background to this commentary
In Arts. 6, 7 and 8, the Rome Statute sets out a list of crimes over which the
Court will have jurisdiction: genocide crimes against humanity and war
crimes. In order to provide greater certainty and clarity concerning the
content of each crime, some States felt that specific texts on Elements of
Crimes (EOC) should be drafted.
Eventually Art. 9 was added. It states that the ‘Elements of Crimes shall
assist the Court in the interpretation and application of Arts. 6, 7, and 8.
They shall be adopted by . . . the members of the Assembly of States Parties.’
As a general rule, Art. 21 states that ‘the Court shall apply . . . the Elements
of Crimes’. On the basis of these rules, the EOC will guide the future judges
and will therefore be of crucial importance for the work of the ICC in the
interpretation of the provisions on crimes. In Rome, it was agreed that a
text on the elements of genocide, crimes against humanity and war crimes
was to be prepared by a preparatory commission.
1

The Court may exercise jurisdiction over the crime of aggression only once a provision is
adopted in accordance with Articles 121 and 123 of the Statute defining the crime and setting out the conditions under which the Court must exercise jurisdiction with respect to this
crime.
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That commission (PrepCom), which was mandated by the UN General
Assembly, started its activity in February 1999 and, after five sessions,
finalised its work on the Elements of Crimes on 30 June 2000. Its text, which
was adopted by consensus, will be submitted to the future Assembly of
States Parties for adoption. The ICRC was active throughout the negotiating process. In particular, in order to assist the PrepCom, the ICRC prepared
a study of existing case law and international humanitarian and human
rights law instruments relevant to drafting the elements of war crimes.
Since the ICRC’s core mandate is limited to developing and spreading
knowledge and promoting the implementation of international humanitarian law, the study was confined to an analysis of elements of war crimes.
In preparing the study, the ICRC played its internationally recognised role
as guardian of international humanitarian law.2 The aim of the study,
which was submitted in seven parts, was to provide the government delegations taking part in the PrepCom with the necessary legal background
and to prepare a means of accurately interpreting war crimes as defined in
the Rome Statute. The study was a crucial working tool throughout the
negotiations. It was repeatedly cited as the reference text that should
guide the discussion. The study was officially submitted to the PrepCom
at the request of seven States (Belgium, Costa Rica, Finland, Hungary,
Republic of Korea, South Africa and Switzerland).3

Working method
The study submitted to the PrepCom was based on an exhaustive analysis
of international and national war crimes trials. It reviewed existing case law
from the Leipzig trials, from post-Second World War trials, including the
Nuremberg and Tokyo trials,4 as well as national case law and decisions
from the International Criminal Tribunal for the former Yugoslavia and
the International Criminal Tribunal for Rwanda. National case law on war
2

The formal basis for the ICRC’s role in implementing and developing international humanitarian
law is to be found in the Statutes of the International Red Cross and Red Crescent Movement. The
Movement is comprised of the ICRC, National Red Cross and Red Crescent Societies and their
International Federation. It works closely with all States Party to the Geneva Conventions of 1949.
By means of the Movement’s Statutes, the International Conference of the Red Cross and Red
Crescent has assigned the ICRC the task of working ‘for the understanding and dissemination of
knowledge of international humanitarian law applicable in armed conflicts and [preparing] any
development thereof’ (Art. 5(g) of the Statutes of the International Red Cross and Red Crescent
Movement).
3
PCNICC/1999/WGEC/INF.1 of 19 February 1999, PCNICC/1999/WGEC/INF.2 of 14 July 1999,
PCNICC/1999/WGEC/INF.2/Add.1 of 30 July 1999, PCNICC/1999/WGEC/INF.2/Add.2 of 4 August
1999 and PCNICC/1999/WGEC/INF.2/Add.3 of 24 November 1999.
4
Much of this material is available in digest form in the Annual Digest and Reports of Public
International Law Cases (now volumes 1–16 of the International Law Reports).
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crimes was studied when it was available in English, French or German.
Decisions from international and regional human rights bodies were also
analysed to facilitate interpretation of particular offences closely linked to
human rights concepts (for example, torture and inhuman or cruel treatment). This approach has also been chosen by the two ad hoc Tribunals in
their judgments (for example, in the Delalic and Furundzija cases).
Those aspects of this case law that were relevant in interpreting war
crimes as listed in the Rome Statute were included in the study.5 The quotations were taken from the original sources. Relevant provisions from
treaties of international humanitarian law were also included. This last
point was particularly important for crimes such as ‘extensive destruction and appropriation of property, not justified by military necessity and
carried out unlawfully and wantonly’. The Geneva Conventions contain
specific provisions in various chapters that define the conditions under
which property might be lawfully appropriated or destroyed. In order to
ensure correct interpretation of the law, it was therefore necessary to indicate these provisions. Where little or no case law was available, reference
was also made to commentaries on the relevant instruments, in particular
the commentaries published by the ICRC on the Geneva Conventions and
their Additional Protocols, military manuals and – to a very minor extent –
legal writings.
The study submitted to the PrepCom indicated the results that emerged
from the analysis of the sources mentioned above. These results were used
by Costa Rica, Hungary and Switzerland to present their own text proposals
for EOC during the PrepCom negotiations. The ICRC’s work was greatly
appreciated by an overwhelming number of delegations and considerably
influenced the outcome of the negotiations. Several delegations indicated
in particular that the sources quoted in the study would be of enormous
assistance to future judges, not only those of the ICC but, more importantly,
national judges who will have to apply international humanitarian law
under their national legislation. The ICRC was repeatedly encouraged to
publish the study.
Against this background, we began preparing the present commentary,
which – with regard to the sources quoted – is essentially an update of the
study submitted to the PrepCom.6 The commentary also includes some
new sections: the outcome of the PrepCom (the elements of war crimes as
5

The various sources were selected in an objective manner based on their relevance to a particular
crime. They were not intended as a reflection of any particular view or position.
6
Since completion of the initial study for the PrepCom, substantial jurisprudence has emerged
from the ad hoc Tribunals for the former Yugoslavia and Rwanda.
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they were adopted) and a summary of the PrepCom’s travaux préparatoires,
including an explanation of certain understandings apparent within the
Commission on its way to adopting the final text.7 On this basis, the commentary follows the same structure for each war crime under the Rome
Statute:
1. text adopted (this section replaced the original section entitled
‘Results from the sources’);
2. travaux préparatoires/understandings of the PrepCom (new section);
and
3. legal sources relating to particular war crimes under the heading
‘Legal basis of the war crime’ (updated section including the review of
existing case law and relevant instruments of international humanitarian law).
The section on the travaux préparatoires explains in detail the decisions
taken by the PrepCom. For persons not involved in diplomatic negotiations
but who have to work with the legal texts that emerge from such negotiations, it is often not apparent why certain words have been chosen and for
what purpose. This section also endeavours to present the relevant context of the negotiations to those who will have to use the texts in the future.
Since the ICRC representatives were invited to participate as experts in
almost all formal and informal negotiation sessions on war crimes, we are
in a position to give a full account of the travaux préparatoires.
Given that the Elements of Crimes cannot provide all the detail needed
to interpret the law on war crimes as defined in the Rome Statute, the
judges, prosecutors and lawyers will have to consult additional sources.
These sources are presented in the third section of the commentary on each
war crime, which is an update of the ICRC’s original study. They include, in
particular, the case law of the ad hoc Tribunals for the former Yugoslavia
and Rwanda subsequent to the PrepCom negotiations up to 31 August
2001.
It is important to note that the present commentary does not deal with
the responsibilities of commanders, superiors and subordinates (Art. 28
ICC Statute) or questions concerning crimes committed by attempt,
incitement, conspiracy or other forms of assistance (Art. 25 ICC Statute).
7

The term ‘understanding’ in this context should not be confused with the technical term in Art. 31
of the Vienna Convention on the Law of Treaties. For the purposes of the present commentary,
it describes the understandings of the negotiating delegations as we perceived them during the
deliberations.
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This commentary’s purpose
The purpose of this commentary is to provide judges, prosecutors
and lawyers with the background information needed to implement
international humanitarian law properly in the future prosecution of war
crimes under the Rome Statute. In order to serve the interests of justice,
it is important that the legal basis of the crimes is well known and implemented. Lack of knowledge of the issues in international humanitarian law,
so often a feature of national trials, demonstrates the need for something
of this kind. Since the ICC is only complementary to national jurisdictions,
reference texts like the present commentary will be an important tool for
lawyers at the national level. It is interesting to note that the International
Criminal Tribunal for the former Yugoslavia referred to the initial ICRC
study in one of its judgments (Aleksovski ).
Neither the definition of the crimes in the Rome Statute nor the document on EOC as adopted by the PrepCom provides a complete picture,
which is necessary for an accurate and faithful interpretation of the crimes.
For example, both the Statute and the EOC use certain legal terms (such as
‘attack’, ‘military objective’ or ‘civilian population’) without further defining them. However, the treaties of international humanitarian law, from
which the crimes involving these terms are derived, do contain specific
definitions. Judges, prosecutors and defence lawyers will therefore have to
look to these treaties of international humanitarian law to identify the relevant provisions. The present commentary indicates these provisions. In
addition, there are cases in which the treaties do not provide specific definitions, but in which clarification has been provided by existing case law.
This case law is quoted in the commentary. Finally, certain controversial
issues remained unresolved by the PrepCom for a number of reasons
and the EOC therefore amount to more or less a reproduction of the
Statute’s wording, making it necessary to consult other sources. The
second (‘Travaux préparatoires/understandings of the PrepCom’) and
third (‘Legal basis of the war crime’) sections of the commentary on each
crime should provide judges, prosecutors and defence lawyers at both
international and national levels with a tool to apply international
humanitarian law correctly.
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